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The Stamp Tax Controversy and 
Commercial Bank Term Loans 
ROBERT 


Reprinted with the permission the editors Tares—The Tax Magazine 


the 1954 Internal Revenue Code, represented 
Public Law 591, Congress, Second Session, 
Congress has made attempt clarify Sections 1800 and 
1801 the old Internal Revenue Code, relating the appli- 
cation the documentary stamp tax notes and debentures. 
Instead, Section the 1954 Code imposes tax all 
“certificates indebtedness” issued corporation, such 
certificates being defined Section 4381 and deben- 
tures,” and also including “all instruments, however termed, 
issued corporation with interest coupons registered 
form, known generally corporate securities.” Thus, the 
storm controversy created seven years ago the landmark 
decision the Second Circuit General Motors Acceptance 
Corporation promises continue unabated until 
final disposition the question, either Congress the 
United States Supreme Court. 

May 14, 1947, the Second Circuit the GMAC case 
held taxable “debentures” series instruments which were 
difficult classify either ordinary promissory notes tra- 
ditional corporate securities. Until 1947, ordinary promissory 
notes were considered exempt from taxation because the re- 
peal the tax promissory notes the Revenue Act 
Attorney, Gray, Cary, Ames Frye, San Diego. 


General Motors Acceptance Corporation Higgins, 47-1 ustc 9252, (2d) 
(CCA-2), cert. den., 810 (October 27, 1947). 
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the other hand, Section 1801 the old Internal 
Code imposed the documentary stamp tax “bonds, 
debentures, certificates indebtedness issued any cor- 
poration, and all instruments, however termed, issued any 
corporation with interest coupons registered form, known 
generally corporate The GMAC case was 
the first series conflicting decisions the lower 
courts involving the application the stamp tax hybrid in- 
struments difficult classify under the traditional dichotomy 
promissory note and corporate security under Section 1801 
the old Code. 

the meantime, certain aspects this controversy 
relates the application the documentary stamp tax com- 
mercial bank term loans appear have been clarified the 
recent decision the Court Appeals for the Second Circuit 
guishing its earlier decision the GMAC case, the Second 
Circuit held that the promissory notes delivered the tax- 
payer commercial bank were not “debentures” subject 
the documentary stamp tax. This decision has been awaited 
with considerable interest tax practitioners, well 
corporate borrowers and lending institutions, because the Sec- 
ond Circuit was unique position dispel the confusion 
concerning the taxable status commercial bank term loans. 
This circuit decided the case, which formed the basis 
for the present documentary stamp tax policy the Internal 
Revenue Service. Inasmuch the territorial jurisdiction 
this circuit embraces New York City, where great amount 
corporate financing done, its opinions seem have exerted 
controlling influence upon the policy the Service with re- 
spect documentary stamp taxes. 


CONTROVERSY 
1924, when Section 1801 the old Code was enacted 
substantially its present form, the ordinary promissory note 


Revenue Act 1924, Sec. 1100, Stat. (1924). 1924, the Internal 
Revenue held that instrument which, its face, was primarily promissory note was 
not subject stamp tax (1950 CCH Standard Federal Tax Reports 

Niles-Bement-Pond Company 58-1 9385, 112 Supp. 182 (DC 
Conn.), 54-1 ustc 49,088 (CA-2, May 1954). 
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without interest coupons and not registered form evidenced 
short-term commercial loans made banks corporations 
the ordinary course business.* probable that Congress 
had this type instrument mind when repealed the tax 
promissory notes Since 1924, however, revolution 
has occurred corporate-financing practices and the securi- 
ties market. The period since 1924 has witnessed the develop- 
ment federal-securities regulation, the tremendous increase 
the size institutional investors and the evolution new 
forms corporate 


view these radical changes, the Commissioner and the 
federal courts have been faced with the problem applying 
the old Code new types corporate instruments for which 
the statutory language was never designed. During the past 
twenty years, two the significant developments corporate 
financing practice have been the commercial bank “term loan” 
and the “private placement” securities with institutional in- 
vestors. Most the GMAC line cases have involved instru- 
ments representing either loans” “private placements.” 

The phrase “term loans” encompasses all commercial bank 
loans for business purposes with maturity one year 
These loans are customarily made depositors the 
banks, and the banks endeavor keep the maturities short 
possible, varying anywhere from one year ten years. The 
interest payable determined the current prime rate, with 
some graduated increase the case longer-term loans. The 
loans are generally protected loan agreements, restricting 
certain extent the borrower’s fiscal activities. Also, the 


4In the periods 1898-1902 and 1914-1924, there was documentary stamp tax both 
formal securities and promissory notes. 1924, the tax promissory notes was re- 
pealed. See Stat. 458, 459 (1898), repealed, Stat. (1902); Stat. 753 (1914), 
amended, Stat. (1921), repealed, Stat. (1924). 

See Congressional Record (1924). 

See Loss, Securities Regulation, pp. 400-403, and McCormick, Understanding the Securi- 
ties Act and the C., pp. 294-295. According the seventeenth annual report the 
SEC, the volume unregistered corporate securities known have been offered for cash 
sale the fiscal year ended June 30, 1951, for the account issuers, amounted 
$3,953,000,000, compared with $2,957,000,000 registered securities. 

Jacoby and Saulmer, Term Lending Business (1942), Vol. 15; Holthausen, 
“Term Lending Business Commercial Banks 1946,” Federal Reserve Bulletin 
598 (1947); Prochnow, “Bank Liquidity and Anticipated Income,” Journal Finance 
298, (1949). 
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bank looks repayment these loans from the liquidation 
inventories the normal course business. The making 
such loans generally within the province the loan depart- 
ment, distinguished from the investment department, the 
bank. 

view the substantial size many these loans, 
customary practice for the bank allocate certain portions 
the loan among other participating banks. brokers are in- 
volved and commissions are paid connection with the mak- 
ing the loan. The note generally the ordinary promis- 
sory form, typed plain white paper printed the usual 
form the bank, and refers incorporates the terms 
the loan agreement. The note not offered issued for sale 
the banker nor the public negotiated price. There 
generally understanding that the note has been acquired 
will held the bank its investment account for invest- 
ment purposes. The note may meet the formal requirements 
negotiable instrument, but lacks liquidity and ready mar- 

This type lending has become tremendous importance 
the economy both during and since World War dur- 
ing the Korean “police action.” With the outbreaks World 
War and the Korean action, many industrial concerns be- 
came involved furnishing supplies the government. These 
supply contracts required for their fulfillment the borrowing 
larger amounts temporary working capital, and for more 
extended periods time. Industrial customers commercial 
banks engaged such war work disliked faced with con- 
tinuing maturities inherent the former practice short-term 
borrowing, and also wished relieved the uncertainty 
whether not such loans would renewed. addition 
industrial and mercantile corporations, public utilities and other 
large business enterprises have also engaged this type loan 
Similarly, insurance companies and investment 


All the commercial bank term loans involved the GMAC line cases possessed 
most, not all, these characteristics. 

Although none the litigated cases has involved public utilities, many the concerns 
have paid the documentary stamp tax their commercial bank term loans under protest, 
and have refund claims pending. 
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institutions have made this form loan, but not the same 
extent have commercial banks. 


“private placement” meant all directly negotiated 
financing between corporation and institutional investors, in- 
cluding insurance companies, pension funds, universities, in- 
vestment trusts and fraternal most cases, 
the negotiations connected with this type corporate borrow- 
ing are carried directly between the borrower issuer and 
the insurance companies other institutions. Each purchaser 
participating the financing enters into separate contract 
with the issuer and agrees take for investment. the 
case “term loans,” the notes are usually regulated loan 
agreement similar bond indenture, which, protect the 
lender, restricts the borrower’s business operations. most 
cases, provision made that the notes can exchanged for 
marketable securities smaller The loan 
agreement frequently recites that the lender intends hold the 
note investment. Although the notes may the form 
traditional securities, about half all recent private place- 
ments have been the form plain promissory notes.” 


This technique has grown largely since the passage 
the Securities Act Although has been asserted that 
private placement has developed because the desire secu- 
rity issuers avoid the delays, costs and liabilities registra- 
tion for public distribution under the Securities Act, difficult 
determine what extent this assertion valid, view the 
radical changes the securities market recent years. Private 
placements corporate issues for the year 1948 reached rec- 


Corey, Direct Placement Corporate Securities (1951), Conklin, “Direct 
Placement,” Journal Finance 85, (1951); Privately Placed Securities—Cost 
Flotation (Securities and Exchange Commission, 1952), 

This provision was present the instruments involved General Motors Acceptance 
Corporation Higgins, cited footnote Commercial Credit Company Hofferbert, 
50-2 ustc 9485, Supp. 562, per curiam, 51-1 ustc 9286, 188 (2d) 574 
Stuyvesant Town Corporation S., ustc 9297, 111 Supp. cert. 
den., Ct. 102; Gamble-Skogmo, Inc. Kelm, 53-1 ustc 9448, 112 Supp. 872 
(DC Minn.); and General Shoe Corporation, 54-1 ustc 49,019 (DC Tenn., 
September 25, Inasmuch this type provision frequently found the typical 
corporate indenture, the courts have generally regarded highly significant element 
finding taxability. 

The “barter and sale” feature private placement transactions was apparently unique 
General Motors Acceptance Corporation Higgins, cited footnote and the later 
GMAC case, 54-1 ustc 49,014 (DC Y., December 28, 1953). 
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ord total more than billion, and the tendency for the 
volume private placements increase relation all cor- 
porate financing. This development has also been aided the 
tremendous growth the assets life insurance companies 
during the past years and the increasing importance insti- 
tutional investors factors the securities 


comparison, simple promissory notes, commercial bank 
term loans, private placement loans, bonds, debentures and cer- 
tificates indebtedness all have certain common characteristics 
with respect form well are evidences 
indebtedness. All may meet the formal requirements the 
Uniform Negotiable Instruments Law negotiable instru- 
ments. the other hand, there are certain distinguishing 
characteristics which are common taxable corporate securi- 
ties class which are not common nontaxable promissory 
notes. The crux the current controversy whether the hy- 
brid type note represented the commercial bank term loan 
possesses more the distinguishing characteristics the cor- 
porate security the one end the tax spectrum the 
simple promissory note the other. 


GMAC AND COMMISSIONER’S 
CRITERIA TAXABILITY 


The present controversy over the taxability commercial 
bank term loans stems from the decision and the criteria 
taxability outlined the Second Circuit this case. Since 
the facts and the law the case have been thoroughly 
discussed suffices state here that the instru- 
ments held subject tax “debentures” the GMAC case 
were issued institutional investors private placement 
transaction. Since Congress, the Commissioner and the courts 


See Loss, work cited. 

Compare Corpus Juris Secundum, “Bills and Notes,” Sec. 

Earlier articles dealing with various phases the stamp tax controversy include Tan- 
nenbaum, “Debentures Notes and the Federal Documentary Stamp Tax,” 
(January, 1951); Dennon, “Tax Aspects Bank Loans,” Proceedings the New York 
University Institute Federal 1218 (1949); Note, “Stamp Tax Promissory 
Notes Representing Term Loans and Private Placements,” Columbia Law Review 428 
(March, 1954); and Benkard, “The Stamp Tax Notes Representing Term Loan Bor- 
rowings,” The Business Lawyer (May, 1948). 
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had never specifically defined the term “debenture” under Sec- 
tion 1801, the test taxability established the Second Cir- 
cuit this case represented new departure the interpreta- 
tion the stamp tax Although the Second Circuit 
agreed with the taxpayer that the notes were neither “bonds” 
nor “certificates indebtedness,” largely because they were 
without interest coupons and not registered form, held 
them taxable under Section 1801. 


stressing substance rather than form, however, the Sec- 
ond Circuit took account all pertinent factors involved the 
loan transaction determining whether the instruments 
question should taxed holding the 
instruments taxable “debentures,” the court stated: “Their 
terms, appearance, and method sale comparatively few 
investors who were required state least their then present 
intention hold them for investment purposes without transfer 
others combined put them class apart from ordinary 
commercial promissory notes and into the category deben- 
tures that term used the statute its setting with bonds, 
and certificates indebtedness, designate type corporate 
securities which does not include ordinary promissory notes.” 


Because the revolutionary change the application 
the stamp tax statute long-term loans following the 
decision, corporate borrowers and lenders alike were disturbed 
the problem taxability outstanding corporate obliga- 
tions. order dispel this confusion, the Commissioner 
ruled September 1948, that the GMAC decision would 
not applied retroactively beyond the date the Second Cir- 
cuit’s decision, namely, May 14, 


view the long period peaceful interpretation Sec- 
tion 1801 since 1924, the GMAC decision landed like bomb- 


decisions involving the documentary stamp tax had emphasized the importance 
physical form. See Isham, Wall 496; Lawyers’ Mortgage Company 
Anderson, ustc 1186, 889 (CCA-2, Motter Bankers Mortgage 
Company Topeka al., ustc 9017, (@d) 778 (CCA-10, and 
Bellefield Company Heiner, ustc (2d) 560 1928). 

Although they have given some weight the form the instruments involved, the 
courts most subsequent cases, despite reaching different results, have been guided, 
looking the substance the loan transaction, the approach the Second Circuit. 
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shell among surprised taxpayers and tax practitioners. Cor- 
porate borrowers were suddenly confronted with documentary 
stamp taxation upon instruments given their regular banks 
the ordinary course business which, for over years, had 
been considered nontaxable. Flushed with the Commissioner’s 
victory the GMAC case, the Miscellaneous Tax Unit 
launched major offensive collect the documentary stamp 
tax all “term loans.” Summonses were issued requiring 
banks, insurance companies and other sources long-term 
credit produce schedules all outstanding term loans. 
Armed with this data, the Miscellaneous Tax Unit called upon 
the borrowing companies, examined their loan agreements and 
copies their notes, and recommended many cases that 30- 
day letters issued. result, many term loan instruments 
only remotely similar the notes were taxed. 

While classifying the notes the GMAC case taxable 
“debentures,” the Second Circuit recognized that the stamp tax 
did not apply notes “used customarily day-to-day com- 
mercial transactions short-time credit character.” Although 
the GMAC decision exempted certain so-called “short-term” 
promissory notes from the scope the tax, the Second Cir- 
cuit failed clarify the taxable status long-term commercial 
bank “term loans” “private placement” loans. During the 
seven-year interval since the decision, therefore, tax 
practitioners and their clients have been perplexed when 
the stamp tax should paid long-term borrower from 
commercial bank under the ordinary term loan arrangement 
under the revolving credit agreement with short maturities, but 
with ample provision for long-continued 

part the Commissioner’s campaign, issued series 
rulings fortifying his position relative the taxable status 
“term loans” and “private placements.” Under date July 


See “Report the Committee Taxation,” Proceedings the 71st Annual Meeting 
[New York State Bar Association] (January, 1948), pp. where Congressional 
action amend Sec. 1801 was recommended, remove all doubt applicability 
the tax commercial bank term loans. Despite the lengthy hearings conducted the 
House Ways and Means Committee preliminary the enactment the sub- 
ject hand never found its way the agenda. See Marrs, “Revision the Internal 
Revenue Code,” Taxes 775 and 867 (October and November, 1958), for authorita- 
tive summary and analysis these hearings. 
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14, 1948, the Commissioner issued special ruling the effect 
that the taxability long-term notes would governed the 
“circumstances” under which the notes were issued, well 
the “conditions” which they were subject.” There has never 
been any elaboration what was meant the surrounding 
Without intending thereby indicate that 
the list was ‘all-inclusive, however, the Commissioner listed six 
such conditions commonly associated with instruments taxable 
“debentures,” under the reasoning expressed the Second 
Circuit the GMAC case, namely, conditions (1) providing 
for amortization; (2) requiring the maintenance specified 
minimum capital the part the issuer; imposing upon 
the issuer prohibition against conveyance assets; (4) im- 
posing upon the issuer limitation upon the creation assump- 
tion other indebtedness; (5) providing for acceleration 
the maturity, prepayment prior maturity; and (6) requir- 
ing the issuer furnish the note holder with copies annual 
balance sheets other information similar character. 

August 18, 1948, the emphasis placed the Commis- 
sioner upon these six factors, all which were more less 
standard security provisions term loan transactions, led 
another taxpayer’s inquiry and another special ruling the 
Commissioner, follows.” 

“All pertinent factors the transaction, including the cir- 
cumstances under which the notes were issued and the conditions 
which they are subject, will given consideration the 
Bureau determining whether particular notes should clas- 
sified taxable instruments.” 

addition the “conditions” test and the “circumstances” 
test outlined above, the Commissioner announced still another 
test his ruling under 88.” This may described 
“capital purpose” test follows: 


This ruling was issued Stewart Berkshire, Acting Commissioner Internal Revenue, 
the Home Title Guaranty Company. See 1948 CCH Standard Federal Tax Reports 
6223; also compare Special Ruling, June 23, 1949 (1949 CCH Standard Federal Tax 
Reports 

This ruling was also issued the Home Title Guaranty Company, signed Fred 
Martin, Acting Commissioner Internal Revenue. 

1949-2 128. 


ii, 
| 
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“By their terms and provisions, the instruments represent 
method financing common debentures, which similar 
that type financing acc: through the medium 
public issuance investment securities under indenture. 
Moreover, the instruments were issued the corporate bor- 
rower obtain capital for use its business under conditions 
similar the sale bonds, debentures, other investment 
securities.” 

Although little doubt seems have existed among tax prac- 
titioners that short-term notes with maturities less than one 
year were not taxable debentures, the Commissioner recently 
held that certain notes with maturities ranging from days 
nine months from date issue were non-taxable ordinary 
“promissory the same time, however, the Commis- 
sioner retreated somewhat from the “capital purpose” test an- 
nounced earlier stating: 

“In the application sections 1800 and 1801 the Code 
the position the Service that the two most important dis- 
tinguishing characteristics are: (1) debentures are issued for 
relatively long-terms, whereas promissory notes are issued for 
relatively short-terms; and (2) debentures usually contain pro- 
visions designed afford the lender security for his loan, and 
frequently give the lender some element control over the bor- 
business activities while the debentures are outstanding, 
whereas such provisions are unusual promissory notes.” 

view the uncertainties inherent these various tests 
taxability announced from time time the Commissioner, 
many tax practitioners were put the position advising tax- 
payers that every term loan under one year was likely non- 
taxable and everything over one year was potentially taxable. 
While this narrow “duration” test possessed the virtue sim- 
plicity, completely ignored the economic realities commer- 
cial bank term loan transactions.** more logical test was 
embodied the proposal consider ready marketability the 


Rev. Rul. 1953-20, (1954 CCH Standard Federal Tax Reports 
See Tannenbaum’s proposal his article cited footnote 15, the effect: “The eco- 
nomic realities and substance each transaction should govern the classification the 
instrument for stamp tax purposes.” 
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prime factor determining whether particular note should 
properly classified taxable Despite im- 
pressive list court decisions and tax writers the contrary, 
one author has concluded that the “capital purpose” test the 
Commissioner sustained the GMAC case the proper 
basis taxability for both “private placement” and commercial 
bank term 

Torn between these two opposing camps, the courts have 
gone all over the lot since the decision the application 
the documentary stamp tax notes representing “private 
placements” and commercial bank term loans. important 
consider the line demarcation established these decisions 
culminating the recent Niles case between taxable “deben- 
tures” and nontaxable “promissory notes.” 


Despite the Commissioner’s interpretation the GMAC 
case, the federal courts during the past seven years have con- 
sistently rejected the various tests taxability and the various 
definitions “debenture” outlined the Commissioner 


where commercial bank term loans have been involved. Begin- 
ning with the stand taken the Seventh Circuit the Belden 
and culminating with the recent decision the Second 
Circuit the Niles the lower federal courts have de- 
veloped what may described “ready marketability” test 
taxability applied commercial bank term loans. most 
these decisions the courts distinguished the notes involved 
the GMAC case from the notes issue each these cases, 
and thereby established new zone neutrality the legalistic 
battle touched off the GMAC decision. 

the leading commercial bank the Middle West pro- 
viding term loans, The First National Bank Chicago master- 
minded refund suit the Belden Manufacturing Company 


See Freeman, Analysis booklet published The First National Bank Chicago), 
pointing marketability prime test taxability commercial bank term loans. 

See the analysis, note cited footnote 15, and Circuit Judge Clark’s dissent Niles- 
Bement-Pond Company Fitzpatrick, cited footnote 

Belden Manufacturing Company Jarecki, 51-1 ustc Supp. (DC 
51-2 ustc 9485, 192 211 

Niles-Bement-Pond Company Fitzpatrick, cited footnote 
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which culminated favorable decision for the taxpayer. Bel- 
den had been customer The First National Bank Chicago 
since 1929 and was engaged the business manufacturing 
insulated copper wire and cable for the appliance and automo- 
bile industries and for use motors and generators. Copper 
was the most important raw material used the taxpayer. 
Copper became scarce 1940, and the taxpayer determined 
that should protect its copper inventory buying for future 
needs. order obtain funds for this purpose, Belden made 
application the bank for loan and delivered its plain promis- 
sory note for million the bank. The accepted application, 
which was made part the note, and the language the note 
itself contained most, not all, the conditions taxability 
outlined the Commissioner. Despite the Commissioner’s 
reliance upon the several covenants the loan agreement and 
his attempt assimilate the Belden loan the GMAC case, 
both the district court and the Seventh Circuit held that the 
instrument issue was nontaxable promissory note. 


holding for the taxpayer, Justice Major derived new 
test taxability from the holding the GMAC case, fol- 
lows: numerous circumstances differentiate the instant 
case from there are two which are highly significant: 
(1) there, the taxpayer received money from the negotiation 
and sale the instruments controversy, they were the sub- 
ject barter and sold the highest bidder, and (2) was 
recognized each the parties that the instruments were be- 
ing purchased solely for investment and that the purchasers 
were engaged not banking but the investment business. 
the instant case, there nothing the kind.” 


Although the Commissioner laid much stress upon the fact 
that the loan was for large amount and for long period, Jus- 
tice Major considered this argument minor consequence, 
stating: “We not think note changes its character because 
for $1,000,000 rather than for lesser amount, nor because 
payable over period five years rather than over shorter 
time.” 

This serious blow the Commissioner’s position was fol- 
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lowed decision the Fifth Circuit which held that single 
ten-year instrument given taxpayer the Liberty Na- 
tional Life Insurance Company was not taxable debenture.” 
Although the Fifth Circuit found the Belden case point and 
most persuasive, the court resolved the benefit the doubt 
favor the taxpayer. 


Likewise, another significant decision for the taxpayer was 
rendered the Eighth Circuit where the taxpayer gave two 
promissory notes the amounts $6,500,000 and million 
the Chase National Bank New York and the First Na- 
tional Bank St. Louis, respectively, containing the usual re- 
strictive covenants with maturity eight The loans 
were negotiated with the loan departments the banks with 
which the taxpayer had done business for years, and were for 
the purpose procuring funds needed carry larger inven- 
tories and accounts receivable. following the “ready mar- 
ketability” test developed the Seventh and Fifth Circuits, 
the Eighth Circuit emphasized the noninvestment nature the 
notes, stating: 

“The notes were given ordinary commercial banking 
transactions secure loans funds needed the Ely 
Walker Company the conduct its business. They were 
not sold for investment purposes. The relation created be- 
tween the company and the banks was that debtor and credi- 
tor and nothing more. The notes were not registered num- 
bered issued serially. They did not bear interest coupons 
and were printed plain paper. The fact that they contained 
agreements for prepayment, for acceleration maturity, 
well restrictions concerning the financial and corporate op- 
erations the borrower, designed for the protection the 
lenders, not sufficient alone subject them stamp taxes 
provided Section 1801 the Internal Revenue Code. 
reasonable assume that Congress exempting promissory 
notes from taxation was aware that such provisions were cus- 


Allen Atlanta Metallic Casket Company, 51-1 ustc 9314, Supp. 104, 
62-1 9357, 197 460 (CA-5, 1952). 

Ely Walker Dry Goods Company, 52-2 ustc 9458, 107 Supp. 298, 
58-1 ustc 9195, 201 584 (CA-8). 
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tomary ordinary banking transactions the character in- 
volved here.” 

addition the phalanx presented the Seventh, Fifth 
and Circuits against the taxability commercial bank 
term loans, there have been scattered decisions the district 
courts these and other circuits favor the taxpayer. None 
these decisions has been appealed the Commissioner the 
appropriate circuit court appeals. Moreover, the appeals 
have been disposed the first two these 

Texas district court classified nontaxable seven-year 
note given the taxpayer the Mellen Bank and Trust Com- 
Pittsburgh, Pennsylvania, the amount mil- 
The note was accompanied the usual security cove- 
nants, and approximately per cent the lending business 
the bank was large loans. disposing the Commis- 
sioner’s contention that the large size the loan was deter- 
mining factor, the court declared that “we tremble the 
thought, or, suggestion, that the citizen, or, the concern who 
borrows large sum money and gives his, its note, must 
pay tax such document which would not collected from 
one lesser financial ability wants. This not govern- 
ment for collecting from the rich and allowing the less fortunate 
unburdened with the same collection.” 

Similarly, California district court held that two instru- 
ments delivered taxpayer the Pacific Mutual Life In- 
surance Company and the Mutual Life Insurance Company 
New York were nontaxable promissory The two in- 
struments were for million and million, and carried 
maturity years. Simultaneous with the notes, security 
agreements were executed the taxpayer with the insurance 
companies safeguard payment the notes. distinguish- 
ing the GMAC decision, the court declared: 
Appeal the United States Court Appeals may taken right the ag- 
grieved party from any judgment decree tax suit, provided notice such appeal 
filed within days from the entry such judgment decree. This time may ex- 
tended another days upon proper showing. (28 USCA Sec. 2107.) 

Shamrock Oil and Gas Company Campbell, ustc 9110, 107 Supp. 764 (DC 
Tex., October 14, 1952) (government’s appeal the United States Court Appeals for 


the Fifth Circuit dismissed appellant’s motion, March 12, 
Leslie Salt Company 58-1 9188, 110 Supp. 680 (DC Calif.). 
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“The Collector cannot, some feat catalytic baptism, 
turn plain obligation repay specific sum money 
specific lender into taxable security.” 

Finally, New York district court held that certain notes 
issued taxpayer parent corporation evidencing loan 
for two years, where there was collateral agreement with 
modifying terms, were not subject the stamp 
much the court concluded that the taxability these instru- 
ments was doubt, followed the rule resolving doubts 
tax cases this nature favor the taxpayer did the Fifth 
Circuit the Atlantic Metallic Casket Company case, above. 
Although these instruments were similar the 40-year “income 
debenture certificates” involved the Stuyvesant Town Cor- 
poration case, below, decided against the taxpayer, the court 
was not persuaded the similarity between the two cases. 


TAXABILITY “PRIVATE PLACEMENTS” DEBENTURES 


During the past seven years, there have been number 
decisions consistent with the case finding taxability 
the instruments question debentures. Most these 
cases involved private placements with institutional investors 
the GMAC Generally speaking, the courts finding 
taxability have followed the various tests taxability urged 
the Commissioner and have stressed their opinions the bor- 
rower’s application proceeds capital purposes, the lender’s 
treatment the transaction investment rather than 
loan, and the long-term nature the instruments involved. 

the first decision subsequent the GMAC case, the 
Fourth Circuit approved the criteria taxability laid down 
the this case, the taxpayer had entered 
into agreement with the Prudential Life Insurance Com- 
pany America, and delivered instrument designated 
promissory note the amount $15 million with interest 


General Motors Acceptance Corporation Higgins, cited footnote 12. 

Despite the fact that the taxpayer borrowed from insurance companies both Allen 
Atlanta Metallic Casket Company, cited footnote 29, and Leslie Salt Company S., 
cited footnote the typical “private placement” transaction, both decisions 
were for the taxpayer. 

Commercial Credit Company Hofferbert, cited footnote 11. 
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per cent per annum, payable semiannually, with maturity 
years. addition the usual security covenants, the 
agreement provided that the taxpayer, the request the in- 
surance company, would execute and deliver lieu the note 
indenture providing for the issuance debentures. The loan 
agreement recited that Prudential had acquired the note for the 
purpose investment and not with view its sale, and the 
note was placed the investment account Prudential. Im- 
pressed these elements taxability, the United States Dis- 
trict Court for Maryland found the instrument all 
material respects comparable those involved the 
case, stating: “It would work supererogation submit 
further extended discussion support the conclusion.” 
Hence, “the note considered connection with the agreement 
could constitute corporate debenture,” and was taxable 

Another decision which the holding was premised the 
pattern the GMAC case was decided the Court Claims 
April this case, Metropolitan Life Insurance 
Company had organized the taxpayer wholly owned sub- 
sidiary for the purpose rehabilitating substandard housing 
areas New York City. The taxpayer issued certain “income 
debenture certificates” the parent evidence sums money 
advanced Metropolitan. holding against the taxpayer, 
the court found unnecessary decide whether these in- 
struments were, technically, “debentures” “certificates 
indebtedness,” because they were well within the class invest- 
ment securities which Congress intended tax. The deter- 
minative words the court were: 

“The instruments issued Stuyvesant were clearly more 
than mere evidences debt. The income debenture certificates 
were intended to, and did, represent long-term investment 
Metropolitan. 

the terms and purposes the income debenture cer- 


This decision was affirmed per curiam the Fourth Circuit. passing, noted 
that there was direct “barter and sale” feature this case, which feature apparently 
was unique the GMAC case. 

Stuyvesant Town Corporation cited footnote 11. 
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tificates combine put them well within the class investment 
securities which Congress intended tax.” 


Likewise, the United States District Court for Minnesota 
held against taxpayer where had entered into loan agree- 
ment with the Equitable Life Assurance Society, whereby 
borrowed $18 million, evidenced instrument termed 
per cent “promissory note” payable annually over 20- 
year purpose the loan was liquidate short- 
term loans with various commercial banks and for use op- 
erating expenses. following the GMAC and Commercial 
Credit cases, the district court remarked: 


“Persuaded the reasoning the Court the Ely 
Walker case, supra, and noting that the decision stressed the 
nature the business the lender (here insurance com- 
pany, not bank) and the purpose the loan (here for invest- 
ment purposes) and the surrender clause (here the defendant 
relies page the the Court the opinion that 
the instrument here question the type properly within 
the Stamp Tax Act, and the defendant’s imposition the tax 


Similarly, district court for Tennessee held against tax- 
payer where the taxpayer issued “notes” the aggregate prin- 
cipal amount These instruments were nego- 
tiated various amounts eight different lenders, including 
insurance companies and trustees under pension and annuity 
trusts. The loan was accompanied instruments designated 
“81/8% promissory notes” containing numerous security 
provisions, well separate loan agreement. The “notes” 
provided that the holder any note might surrender the same 
the principal office one the trustees and receive ex- 
change therefor printed note notes such amount the 
holder might request. addition, the borrower agreed the 
request the holder issue debentures equal the unpaid 
principal amount all notes then outstanding. holding 


Gamble-Skogmo, Inc. Kelm, cited footnote 11. 
General Shoe Corporation, cited footnote 11. 
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that the circumstances the loan, well the form the 
notes, placed the instruments involved within the scope the 
GMAC and Commercial Credit cases, the court stated: 


“Tt clearly appears from the evidence the case that this 
was transaction where the instruments question were given 
evidence debts not arising the ordinary course business. 
could not said ordinary banking transaction where 
the debtor, having line credit with banking institution, 
arranged borrow money long term loan. significant 
that the lenders the funds obtained the defendant were 
insurance companies and Trustees under pension and annuity 
trusts, clearly evidencing the fact that the notes were sold for 
investment purposes. Furthermore, appears from the Minutes 
the Directors the company that the transaction question 
did not arise the ordinary course business, but that com- 
mittee appointed the directors the defendant shopped 
around with various financial institutions for the purpose 
borrowing funds for additional financing, with Smith Barney 
Company New York City apparently realizing commission 
$8.90 each $1,000.00 principal amount thereof.” 


The most recent decision preceding the Niles case was de- 
cided New York district court and involved the General 
Motors Acceptance Corporation for the second 
the earlier case, the court held that the ten negotiable 
instruments executed the taxpayer the amount $50 
million, payable five years and issued ten corporations, 
were taxable debentures. The issuance was authorized 
corporate resolution that referred separate agreement 
with each the investors, which agreement contained terms 
providing that the “notes” were purchased for investment 
rather than for resale. the previous GMAC case, the 
“notes” themselves were printed tinted paper with engraved 
borders and bore identifying numbers. They were also redeem- 
able the option the General Motors Acceptance Corpora- 
tion days’ notice. 


General Motors Acceptance Corporation Higgins, cited footnote 12. 
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CAsE AND TEST TAXABILITY 


During the seven years since the decision, there 
have been total cases involving the documentary stamp 
tax problem decided the lower federal courts. From box- 
score standpoint, these cases, including resulted 
six wins for the taxpayer, five wins for the Commissioner, and 
one split decision. None the decisions has yet been re- 
viewed the United States Supreme seven 
these cases, the loans issue were made insurance com- 
panies institutional investors. this type “private place- 
ment” transaction, the Commissioner has successfully applied 
the tax five the cases. four them, excluding the Niles 
case, the loans controversy were made commercial banks. 
Except for the lower court decision the Niles case, the courts 
have unanimously held for the taxpayer where commercial bank 
“term loan” transactions were involved. Thus, the Second Cir- 
cuit was faced with almost even split decisions when re- 
viewed the decision the lower federal court the Niles case. 


the Niles case, the taxpayer was large machine tool 
manufacturer whose business had expanded greatly reason 
defense contracts during World War II. 1949, an- 
ticipation pickup business, the taxpayer determined 
increase its cash and working capital position, and refinance 
its existing loans for longer terms than its existing borrowings. 
view the fact that the National City Bank New York 
had been the taxpayer’s depository and supplier short-term 
credit—when needed—for some years, the taxpayer entered 
into loan agreement with the bank. 

Pursuant this agreement, the taxpayer issued the bank 
“promissory notes,” maturing quarterly intervals over 
period seven years, beginning October 1949, and ending 
October 1956, with initial interest rate per cent, which 
was stepped 1/2 per cent beginning with the note ma- 


seems significant note that the Commissioner has never applied for certiorari 
any the decisions favor the taxpayer. the other hand, the United States 
Supreme Court has denied certiorari all cases where the writ was requested the tax- 
payer. view the distinction developed the various circuits between taxability 
“private placements” and commercial bank “term loans,” appears difficult develop 
bona-fide conflict between circuits which would provide suitable basis for the granting 
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turing January 1952, and 8/4 per cent beginning with 
the note maturing July 1954. The notes, identical form 
except amounts, maturity dates and interest rates, were 
all captioned “promissory note” and were typewritten-mimeo- 
graphed plain white watermarked paper. Among other 
things, the taxpayer assumed the following obligations under 
the loan agreement: (a) maintain minimum amount 
working capital, (b) keep its property insured, and free 
from tax and other liens, (c) refrain from incurring any new 
indebtedness for borrowed money, through the issuance 
securities otherwise, except indebtedness not exceeding 
million and maturing within one year, (d) refrain from pur- 
chasing its own stock, from merger consolidation from 
sale fixed assets except upon ratable application any pro- 
ceeds payment the notes issued the National City Bank 
and (e) submit periodic financial statements the bank. 


Upon the basis its interpretation the legislative history 
the repeal statute, 1924, relative promissory notes, 
Judge Smith the United States District Court for Connecti- 
cut concluded that the 1924 repeal was intended reach only 
the short-term promissory notes individuals opposed 
those corporations. According the lower court, Congress 
intended relieve only the poor individual from the burden 
paying the stamp tax upon repeated financings, and Congress 
had given little consideration the multiplication the 
tax burden upon repeated corporate financings. holding 
the instruments taxable debentures, Judge Smith recog- 
nized the difference the approaches the problem the 
various circuits. the case bar, however, appeared the 
court that there were sufficient the criteria stressed the 
Second Circuit the GMAC case hold these instruments 
taxable corporate debentures. The court stated: 


“The substantial period time involved, restrictions 
the borrower’s fiscal activities, together with the amounts in- 
volved requiring such restrictions, fit these instruments within 
the rationale the Second Circuit’s opinion debentures 
the meaning the Act.” 
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Upon appeal the Second Circuit, Judge Harlan observed 
that the debates relating the 1924 repeal were wholly incon- 
clusive, well the earlier legislative history the stamp tax 
statute. the one hand, the court found nothing the earlier 
statutes establish that the former stamp taxes promissory 
notes their repeal were limited individuals’ short-term 
promissory notes. the other hand, the court found nothing 
support the argument that Congress had, 1924, repealed 
without limitation the pre-existing stamp taxes promissory 
notes, such notes under circumstances being subject stamp 
taxes the present time. 


Thus, Judge Harlan returned the approach inaugurated 
Judge Chase the Second Circuit the first GMAC case, 
and proceeded examine the form the instruments and all 
the circumstances surrounding the transaction determine 
whether not the instruments question had such character- 
istics would put them class apart from ordinary com- 
mercial promissory notes and into the category debentures. 
After detailed comparison the notes the GMAC case 
with the Niles notes, the court found here such combination 
factors led the court the case hold the promis- 
sory notes there question taxable debentures. Instead, the 
court held that the transaction this case was straightfor- 
ward commercial loan, and that these promissory notes did not 
partake the character debentures. 


reaching this result, the Second Circuit was consistent 
with its earlier opinion emphasizing the important factor 
marketability, stating: 


“In holding that this combination factors and others al- 
ready referred to, put the GMAC notes ‘in class apart from 
ordinary commercial notes and into the category deben- 
Court stressed the investment nature the 
transaction. sure, bank well insurance com- 
pany sense intends invest when lends money, whether 
the transaction called loan, private placement, public 
issue. But the classic feature demanded investment in- 
strument ready marketability, and that what the GMAC 
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notes had, and what the Niles-Bement notes did not have. And 
all the cases which have considered the matter appear have 
read the General Motors case, do, holding that only 
those instruments having the characteristics investment 
security fall within the terms Section 1801.” 


registering his dissent, the Niles case, Circuit Judge 
Clark disagreed that the distinguishing element debentures 
was ready marketability. opined that the majority was 
wrong approaching the problem from the standpoint the 
lender rather than that the borrower. stated that the 
effect the decision was give one-sided advantage com- 
mercial bank “term loans” opposed “private placements.” 
This result violated Congressional intent, and resulted 
improper distribution tax burdens. Moreover, the practical 
consequence the majority’s decision was exempt bank 
loans from the tax and, thereby, amend the statute this 
extent. According Judge Clark, the GMAC decision did 
not give exclusive weight the factors ready marketability 
and the activity and intent the lender. Rather, the GMAC 
decision emphasized the need the borrower, and contrasted 
corporation’s borrowing for capital purposes for substantial 
period time from investors with borrowing 
cover short-term credit requirements. 


Thus, the Second Circuit has rendered authoritative in- 
terpretation the application the documentary stamp tax 
commercial bank term loans and has effectively removed any 
doubt lurking its earlier opinion the GMAC case that such 
loans are taxable debentures. reaching this result, the 
Second Circuit has affirmed the unanimous trend decisions 
involving commercial bank term loans other circuits. 
holding, the Second Circuit has effectively repudiated the vari- 
ous criteria taxability outlined the Commissioner where 
such loans are involved. 


Since the Niles decision, there have been two more cases 
the lower federal courts which add fuel the current contro- 
versy. the first these cases, the United States District 
Court for the Southern District California held against the 
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taxpayer where had entered into joint credit agreement 
with the Security-First National Bank Los Angeles and the 
Pacific Mutual Life Insurance Company, whereby borrowed 
total $2,250,000 for the purpose retiring outstanding 
bonds and debentures.** Although the taxpayer gave the lend- 
ers four plain typewritten instruments the form promis- 
sory notes, the credit agreement specifically provided that the 
insurance company lender could convert its notes any time 
into new notes readily marketable denomination. citing 
the Niles case, the court concluded that the entire transaction 
had the essential features placement” transaction. 

the other hand, the United States District Court for 
New Jersey decided for taxpayer which had borrowed total 
$6,700,000 various times from both the Mutual Life In- 
surance Company and the First National Bank New York, 
giving interest-bearing promissory notes payable the end 
five and eight relying upon the reasoning the 
majority the Niles case that marketability the determining 
factor taxability, the court held that the loan instruments 
question were not readily negotiable and, hence, were not tax- 
able debentures. 


Despite this clarification the legal controversy over com- 
mercial bank term loans, appears likely that the conflict be- 
tween the two opposing viewpoints will continue. the one 
hand, the Commissioner and the courts finding taxability have 
emphasized the position the borrower, holding that Con- 
gressional intent was leave taxable loans substantial dura- 
tion used the borrower for capital purposes. the 
other hand, the courts exempting commercial bank term loans 
from the tax have emphasized the position the lender, apply- 
ing the loan investment distinction and the test “ready mar- 
ketability.” These holdings not mean that all commercial 
bank term loans are exempt from the documentary stamp tax. 
commercial bank makes business marketing its loans 


Knudsen Creamery Company California S., 54-2 ustc 49,047 (DC 
Motor Finance Corporation S., 54-2 ustc 49,057 (DC J.). 
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and negotiating them investors, seems clear that under the 
“ready marketability” test that such instruments would tax- 
able debentures the same manner loans made through 
private placements. Although there are those who will 
with the result the Niles line cases, most tax practitioners 
will agree that this decision represents obvious gain sim- 
plicity the application the stamp tax statute. long 
commercial bank term loans are not readily marketable form, 
taxpayers can now safely advised that the instruments are 
not subject the stamp tax. 

the light the Niles decision, appears incumbent upon 
the Internal Revenue Service clarify its official position 
relative the taxable status commercial bank term loans, 
well private placement loans. Inasmuch the Niles de- 
cision has drastically limited the scope and effect the decision 
the GMAC case, may cause the Service change its 
policy relative commercial bank term loans and allow re- 
fund claims for documentary stamp taxes paid such loans 
during the past four years. this connection, observed 
that the taxpayer had four years from the date payment un- 
der old Code Section which file refund claim for 
documentary stamp 

Since the Niles decision consistent with the Belden de- 
cision the Seventh Circuit and the Ely Walker decision 
the Eighth Circuit, there appears conflict circuits 
such provide basis upon which the Commissioner can 
request review the United States Supreme Court. More- 
over, limitation application for certiorari has expired all 
other cases concerning commercial bank term Unless 
the Commissioner successful developing taxable conflict 
through favorable circuit court decision another circuit in- 
volving commercial bank term loan, therefore, appears that 
this issue will have been settled without Congressional action 
amend the stamp tax statute. 


Sec. 6511 the new Code provides three-year, rather than four-year, period 
limitation for filing refund claim. 

Sec. the United States Judicial Code provides that writ certiorari must 
applied for within days after the entry final judgment, unless, for good cause 
shown, the time extended for period not exceeding days. (28 USCA Sec. 2101 (c) 
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the other hand, with respect the taxable status pri- 
vate placement loans, can seen above that all except two 
courts have held this type instrument taxable deben- 
tures. Where such private placement loans not possess the 
characteristic ready marketability, would appear that they 
should accorded the same exempt status nonmarketable 
commercial bank term loans. seems likely that the Commis- 
sioner will continue his policy subjecting such instruments 
the stamp tax, especially view the margin victory 
the federal courts the present time such 

conclusion, suggested that neither “ready market- 
ability” nor “capital purpose” should the exclusive test 
taxability applied commercial bank term loans private 
placements. Instead, believed that both the need the 
borrower and the intent the lender should considered 
the Commissioner and the courts classifying these instru- 
ments taxable debentures non-taxable promissory notes. 
the Commissioner can show that the taxpayer has resorted 
repeatedly long-term borrowing from commercial banks 
order avoid the imposition the stamp tax, believed that 
the instruments should subject tax, even though the notes 
lack ready Likewise, where taxpayers resort 
private placements meet temporary cash working- 
capital requirements and the loans lack ready marketability, 
believed that the instruments should treated equiva- 
lent non-taxable commercial bank term loans. 

the application this twofold test, believed that 
stable cease-fire agreement can negotiated, without armed 
intervention Congress the United States Supreme Court, 
the current controversy over documentary stamp taxes. 


This twofold test has been successfully applied the Securities and Exchange Com- 
mission under the Securities Act determining the exemption short-term paper 
from registration requirements pursuant Sec. $(a) (8). The principal problem arising 
under this section the determination what constitutes “current transaction.” 
Loss, work cited; McCormick, work cited. 


Current Banking Decisions, Legislation 
and Rulings 


Thomas and John Rene 


The following pages summarize new laws, regulations and 
court decisions interest concern banking during the 
past year. Students banking law will find their attention 
being called herein some laws and decisions which are hardly 
precedent setting. That because experience shows that re- 
peated mention desirable developments the law begets 
additional desirable developments. the same time, there 
will noticed the omission some laws and decisions that 
were considered milestones the states where they were 
enacted decided. That because attempt has been made 
limit this summary matters general rather than local 
interest. 

The legislative portion this summary necessarily short. 
Regular sessions the legislatures were held this year only 
states: Arizona, California, Colorado, Kentucky, Louisi- 
ana, Maryland, Massachusetts, Michigan, Mississippi, New 
Jersey, New York, Rhode Island, South Carolina and Vir- 
ginia. these, the California, Colorado and Maryland ses- 
sions were budget sessions, so-called, limited large measure 
the consideration state fiscal matters. Furthermore, the 
Louisiana, Massachusetts and New Jersey legislatures still 
were session, that the ultimate fate many bills 
interest bankers and bank lawyers was not known when 
this report was written. 

Legislation which tends strengthen state banking sys- 
tems tends strengthen the dual system banking, major 
bulwark America’s unique free banking system. Important 
new legislation this category was the complete revision 


Note: This article reprinted with the permission the editors The Business 
Lawyer, publication the Section Corporation, Banking and Business Law the 
American Bar Association. 
the New York City bar and chairman the Committee Current Banking 
Decisions, Legislation and Rulings. 
the Boston and New York City bars and member the Committee Current 
Banking Decisions, Legislation and Rulings. 
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those portions the Arizona banking code dealing with the 
supervision banks. The revised code gives specific author- 
ity and responsibility for examinations areas where these 
were previously doubtful obscure, and provides salary in- 
creases for the supervisory authorities (Ariz. 

new Mississippi law permits directors state banks 
require employees such banks file with them sworn finan- 
cial statements semi-annually, more often the directors 
desire. Another Mississippi law provides for appeals the 
courts from decisions the state banking board unfavorable 
prospective incorporators new banks (Miss., H.B. 549, 
86). 

Another new Arizona law, providing that writ gar- 
nishment served upon bank shall effective only 
accounts and other property the defendant located within 
the county which service made, will benefit banks 
maintaining branches more than one county (Ariz., H.B. 
195). 

Two New York laws also benefit banks holding accounts 
which others than the depositor are interested, affording 
protection the event adverse claims deposits, where 
personal jurisdiction over one the party claimants cannot 
obtained. One provides, effect, for the acquisition 
jurisdiction substituted service the grounds that the 
situs debt within the state the forum gives the forum 
jurisdiction determine the person whom the debt should 
paid and order payment (N.Y., The other 
authorizes the creation interstate compact the effect 
that any subscribing state consents the service process 
within its borders any party interpleader action com- 
menced any other subscribing state (N.Y., 

Kentucky now permits branch banking. Its new law pro- 
vides that any bank having combined capital and surplus 
more than $100,000 may establish branches within the city 
which its principal office located, within other areas 
the county where located, provided that the principal 
office other bank located such areas. The new law 
also establishes additional capital requirements for each branch, 


| 
| 
| 
| 
| 
| 
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based upon population and ranging from $100,000 $250,- 
000 (Ky. H.B. 287). 


Most five-day bank week laws permit any bank the state 
close Saturdays desires. However, proposals for 
such laws usually meet with resistance from legislators repre- 
senting rural areas, where the five-day week business not 
commonplace and farmers see reason why the bank should 
not open for business when they come into town Satur- 
day. result, some states have five-day bank week law 
and others have compromise forms legislation, permitting 
banks close week-days other than Saturday, permit- 
ting the five-day week only certain areas the state. Vir- 
ginia, which has the latter type compromise law, amended 
this year permit banks close Saturdays several 
additional cities, towns and counties meeting certain specified 
population requirements (Va., 


Mississippi, one the states which has had five-day 
week law, this year enacted third type compromise legis- 
lation. The new law authorizes the state comptroller pro- 
mulgate rules permitting banks close weekdays “in 
keeping with the custom and practice the various trade areas 
which such banks are located” (Miss., H.B. 807). 


unusual holiday law which may portent things 
come, and not restricted banks its application, was 
enacted Massachusetts. provides that the February 22, 
April 19, May 30, October and November holidays shall 
observed the Mondays nearest those dates. The law will 
not become effective, however, unless other states provide 
for observance Washington’s Birthday and Memorial Day 
similar fashion prior October 1956 (Mass., 


Virginia abolished three legal holidays: April (Thomas 
Jefferson Day), June (Jefferson Davis Day), and October 
(Columbus Day) (Va. 


Some states have made their bank holiday laws specifically 
applicable national banks well state banks; others 
have not. However, statement from the Office the Comp- 
troller the Currency late last year made clear, any ques- 
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tion did exist, that national banks may take adavantage all 
such laws. The statement was the effect that, since there 
are federal laws specifying the days and hours national 
banks shall open for business, such banks shall governed 
this regard the laws the state which they are located. 


Virginia and Maryland adopted laws regulating retail in- 
stallment sales motor vehicles. The Virginia law requires 
all such sales evidenced written instrument contain- 
ing all agreements between the parties and full disclosure 
the terms the sale (Va. Maryland’s law, 
amendment its existing retail installment sales law, limits 
the insurance coverage which may included the terms 
such sales and limits sellers the following maximum finance 
charges: per $100 per year, $12 per $100 per year, and $15 
per $100 per year for new vehicles, used vehicles not over two 
years old, and used vehicles more than two years old, respec- 
tively. Violations these limitations are punishable for- 
feiture all finance charges, while the collection insurance 
overcharges makes the seller holder installment sales 
contract liable the buyer for times the amount the 
overcharge c.80). 


amendment Michigan’s motor vehicle retail install- 
ment sales finance law requires that amounts charged 
retail buyer for the purchase insurance must credited 
his account the event that the insurance canceled 
No. 182). 


Largely because the carrying public liability insurance 
automobile owners compulsory Massachusetts, install- 
ment financing insurance premiums has become sizable 
business that state, with agents and brokers issuing policies 
return for installment notes which are sold banks and 
finance companies which then pay the insurance companies 
for the policies. Last year the Massachusetts bank commis- 
sioner ruled, effect, that finance charges made connection 
with such transactions were subject the state’s small loan 
law. While that law its terms does not apply any trans- 
action involving note given buyer seller goods, 
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services insurance, the commissioner pointed out that insur- 
ance companies, not their agents and brokers, are the actual 
sellers insurance. His ruling meant that any note taken 
agent broker not compliance with the small loan law 
was completely void. However, its effect did not last long, 
for the legislature this year enacted law providing that 
agents and brokers shall considered sellers insurance 
for the purposes installment financing premiums (Mass. 

Two recent decisions the retail installment selling field 
are interest, not greatest importance. The Federal 
District Court for Massachusetts held that provision 
automobile conditional sale contract for the deduction 
reasonable attorney’s fee the event repossession did not 
violate state law making invalid any such contract which 
does not limit the seller the reasonable expenses reposses- 
sion and sale the event default. The court held that 
“advice from lawyer the rights seller recapture 
proper expense any single step repossession 
property.” Seaboyer, 116 F.Supp. 780. memo- 
randum decision the U.S. Tax Court permitted income 
tax deduction for finance charges paid retail installment 
sale. Should the Commissioner acquiesce the decision, the 
taxpayer who buys his electric toothbrush the installment 
plan may the same enviable position, taxwise, the one 
who borrows money order pay for his. Russell Com- 
missioner; Docket 41664, Nov. 

new Mississippi law provides that the name bank 
which becomes branch another bank annexation 
merger may still used followed words indicating 
the branch relationship (Miss., 

‘No law applying specifically bank mergers was enacted. 
Mississippi did revise its general merger and consolidation law, 
permitting any corporation consolidate merge with cor- 
poration corporations organized under the laws another 
state the United States; and Virginia enacted new 
law providing for the reorganization, merger and consolidation 
any corporation pursuant the provisions any 
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cable United States statute, and providing that the case 
mergers and consolidations stockholder shall have any 
statutory right appraisal his stock (Miss., S.B. 1228; 
Va., 


Another Virginia law, aimed the reduction recording 
fees, provides for the recordation master deed trust, 
any one more the provisions which may incorpo- 
rated reference subsequently recorded deeds trust 
(Va., 


Mississippi joined the list states which recent years 
have enacted legislation enable foreign banks acquire, 
service and enforce mortgage loans real estate within their 
borders without qualifying business. The new law fol- 
lows the pattern all previous such laws, save one, that 
makes provision for the tax status foreign banks which 
accept its invitation come and business H.B. 
511). 


Virginia gave specific authorization its banks operate 
school savings plans under contracts with elementary sec- 
ondary school authorities for the acceptance deposits 
schools either bank’s own collector school repre- 
sentative acting agent the bank for such purpose (Va., 
H.B. 319). 


The Supreme Court finally laid rest the question 
whether New York statute prohibiting all financial institu- 
tions but mutual savings banks and savings and loan associa- 
tions from using the word “savings” connection with opera- 
tions and advertising could validly applied national banks. 
New highest court had held the statute legiti- 
mate exercise the state’s police power. appeal, the 
Supreme Court held incompatible with federal statutes 
authorizing national banks receive savings deposits. his 
majority opinion, Justice Jackson stated that the incidental 
power granted national banks receive savings deposits 
should not construed “so narrowly preclude the use 
advertising any branch their authorized business.” 
dissenting opinion, Justice Reed expressed the view that the 
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decision will permit national banks advertise savings 
bank” under their corporate name. National Bank 
New York, Sup.Ct. 


Following the decision, New York’s banking board ruled 
that state-chartered commercial banks might now use the for- 
bidden term. The board acted under unusual provision 
the banking law that state which permits vary the 
requirements the law when necessary because the exist- 
ence “unusual and extraordinary circumstances,” provided 
that its action “in harmony with the spirit the law” (N.Y. 
Banking Law, sec. 14(q) 


Indiana’s attorney-general has ruled that financial institu- 
tions that state have only such powers are specifically 
granted law. Since the law does not specifically give savings 
and loan associations power rent safe deposit boxes, ruled, 
they may not conduct safe deposit business. another 
opinion, Nevada’s attorney-general ruled that since Nevada 
law provides that upon compliance with the requirements gov- 
erning the chartering new banks, the bank commissioner 
“shall” issue certificate authority conduct “general 
banking business,” banks may not chartered “for the sole 
purpose doing savings bank business” (Op. GEN. 
Ind., No. 41; Atry. Nev., No. 259). 


The confusion over the legal status bank deposits and 
savings and Joan association shares continued manifested. 
Laws enacted Kentucky and Massachusetts, for example, 
permit credit unions “deposit” funds savings and loan 
associations (Ky., H.B. 197; Mass. ¢.179). Another new 
Massachusetts law, the other hand, permits the “invest- 
ment” municipal trust funds shares such associations 


unusual new law requires every federal savings and 
loan association located Michigan file annual report 
and pay the state annual fee 1/4 mill per dollar 
paid-in capital and reserves (Mich., No. 180). Another Michi- 
gan law requires every foreign savings and loan association, 
whether state federally chartered, pay “admission fee” 
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1/4 mill per dollar paid-in share capital and statutory loss 
reserves, such fees being computed upon that portion the 
base represented the portion association’s total assets 
owned used used Michigan (Mich., No. 158). 

proposed federal law limit the authority federal 
savings and loan associations operate branches had passed 
the House and been sent the Senate when this report was 
written. The bill would, effect, make such associations sub- 
ject the law practice governing state-chartered associa- 
tions and mutual savings banks the various states. (S. 975). 

amendment Rhode Island’s corporation law provides 
that agreements between stockholders govern the disposition 
stock upon the death any them are not testamentary 
character. The legislation resulted from the fact that the 
Rhode Island Supreme Court several years ago held that 
agreements between partners covering the disposition part- 
nership assets death were testamentary and, thus, unen- 
forceable. The effect that decision was overruled legisla- 
tion applicable partnerships, but doubts lingered concerning 
the status stockholder’s agreements (R.I., H.B. An- 
other Rhode Island law permits persons other than certified 
public accountants and lawyers prepare federal income tax 
returns for others, providing that such business not solicited 
any form advertising S.B. 165). 

Arizona has completely revised its state income tax law, the 
provisions which form the basis for the taxation banks 
under the excise-income method, the third the four methods 
state taxation national banks permitted section 5219 
U.S. Rev. Stat. Among other things, the new law adopts the 
federal income tax provisions for the treatment capital gains 
and losses banks (Ariz., 65). 

The Georgia legislature, reconvening late last year, ex- 
empted long-term mortgages from that state’s valorem tax, 
replacing that levy less oppressive recording tax upon 
mortgages maturing more than three years. The law also 
made savings and loan associations subject intangibles 
tax upon their net worth (Ga. Laws 1953, No. 811). 


< 
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Massachusetts has repealed its stock transfer tax law; 
also has enacted new law the nature “free port” legis- 
lation, exempting from taxation personal property brought 
into the Commonwealth and stored licensed public storage 
warehouses (Mass., S.B. 555, H.B. 282). 

The Supreme Court refused review decision Penn- 
sylvania’s Supreme Court that, under section 5219 U.S. Rev. 
Stat., which authorizes state taxation national bank shares, 
Pennsylvania’s tax authorities, fixing the actual value 
national bank’s shares for purposes state tax the dollar 
value state and national bank shares, were required de- 
duct from the bank’s capital, surplus, and undivided profits, 
the value its federal securities. Commonwealth Pa. 
Mellon Bank Trust Co., A.(2d) 168 (cert. denied, 
Sup.Ct. 127). Another decision the same court held 
that, under Pennsylvania statute which imposed tax upon 
the “actual value” bank shares, actual value included un- 
recognized appreciation the value the shares and was not 
limited the book value which bank, accordance with 
sound accounting principles, might value its shares. Common- 
wealth Butler County Bank, 101 A.(2d) 699. 


Ohio’s Supreme Court has held that tax “the capital 
employed the property representing it, financial insti- 
tution which has capital was not tax the 
property mutual savings bank but tax the property 
the owners the bank and, consequently, that computing 
the tax the state need not deduct the value federal securities 
owned the bank. Society for Savings City Cleveland 
Peck, 118 N.E.(2d) 651. two other cases the same 
court has held that the value such securities need not 
deducted ascertaining the value, for purposes taxation, 
shares Ohio national and state banks state-chartered 
savings and loan company, withdrawable shares federal 
savings and loan association, “the capital employed, 
the property representing in” such associations. Broadview 
Savings Loan Co. Peck, 118 N.E.(2d) 665; First Fed- 
eral Savings Loan Warren Peck, 118 
N.E.(2d) 667. 
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Michigan’s Supreme Court has held that Michigan’s sales 
tax may imposed upon sales federal reserve bank be- 
cause the legal incidence the tax falls upon the seller, not 
the purchaser, thus making immaterial any question the 
bank being exempt, under section the Federal Reserve 
Act (12 U.S.C.A. 531), from state taxation. Although the 
Michigan law permits the seller pass the tax the pur- 
chaser, does not require him so. Thus, the court said, 
the legal incidence would remain upon him even did avail 
himself his right pass the economic burden along the 
purchaser. Federal Reserve Bank Chicago Department 
Revenue Mich., Mich. Sup. Ct., April Term 1954, June 
1954. 


Rhode Island’s Tax Administrator approached the ques- 
tion the applicability that state’s sales and use taxes 
national banks somewhat more direct manner. His ruling 
March 1954, stated: “Although national bank may 
chartered under federal authority, not owned, directly 
operated and controlled the federal government for the 
benefit the public generally, and its purchases are not made 
prescribed government forms purchase order paid for 
directly the seller warrant government funds. There- 


appears open question whether uniform acts 
should construed strictly liberally. Last year the Su- 
preme Judicial Court General Motors 
Corp. Haley, 109 N.E.(2d) declared that the Uniform 
Trust Receipts Act, being uniform law, should construed 
strictly order eliminate any tendency toward progres- 
sively wider variations from uniform interpretation. then 
held statement intention engage trust receipts financ- 
ing invalid third persons because failed mention the 
exact true name the borrower. 


Now, the grounds that the Uniform Trust Receipts Act, 
being uniform law, should liberally applied where there 
has been reasonably substantial compliance with its terms, the 
District Court for Maryland has held valid against 
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trustee bankruptcy, the lien trust receipts issued under 
statement intention which designated the borrower-trus- 
tee one two trade names under which did business, 
rather than his true name. 

The court Maryland disposed the fact that the bor- 
rower had failed comply with Maryland law requiring 
any person doing business name other than his own file 
public notice the fact, pain having the stock trade 
the business subjected the claims creditors, noting 
that the Trust Receipts Act requires entruster comply 
only with the filing provisions the act the case any 
transaction falling within the provisions both the act and 
another statute requiring filing. The court also declared, “It 
very usual indeed for some individuals conduct their 
business under trade name and prospective creditors would 
more likely, many cases least, think the name 
the business rather than the individual facts 
evidence has ben called attention which indicates that 
any creditor was any way misled 

The case also involved question the sufficiency 
description two trust receipts which contained the model 
and serial numbers appliances, but did not give the names 
their makers the nature the appliances. Finding 
previous decisions guide deciding what sort “writing 
designating the goods” was required the act, the court 
sought analogies chattel mortgage and conditional sale 
cases and then held that description sufficient if, satis- 
factory oral evidence from persons familiar with the particular 
trade, the goods involved can identified. Nickulas, 
117 F.Supp. 590. 

interesting contrast with one part the Nickulas deci- 
sion may found decision the Court Appeals for 
the Second Circuit, holding mortgage upon approximately 
one-half appliance dealer’s stock trade, given 
secure renewal note, invalid against his trustee bank- 
ruptcy because the mortgage bank had failed comply with 
New York’s bulk mortgage law. The bank had argued that 
the purpose the law was the prevention frauds upon 
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finance company Colorado 
learned the hard way that when 
chattel mortgage given cov- 
ering property 
owned 
CORPORATE poration, 
ACKNOWLEDG- not sufficient 
MENT have the 
ate officers 
ecute and ack- 
nowledge the note and mortgage 
their individual capacities. 
valid lien was created against 
the mortgaged property and con- 
sequently the finance company 
was unable justify court 
its seizure the mortgaged 
chattels. Central Finance Cor- 
poration Calvert, Colorado 
Supreme Court, November 29, 
1954. 


mortgagee bank was permitted 
the courts escape from 
rather embarrassing situation. 
The bank had 
possessed 


CHATTEL 
gaged truck and 
offered for 
auction. 
SALE one 


appeared bid 
and the bank 
advertently put its own bid 
amount equal the balance 
due the mortgage. then 
the mortgagor with the 
value the truck and sought 
recover deficiency judgment 
for the balance due the 
gage. When such judgment was 
posed the ground that the bid 
for the balance due discharged 
the mortgagor, the court permit- 


COMMERCIAL CREDIT LAW LETTER 


ted the bank reform its bid 
the fair market value the 
truck. Franklin National Bank 
Austin, New Hampshire Supreme 
Court, May 1954. 


somewhat similar type ref- 
ormation was permitted an- 
other court. Where was dis- 
covered that all 
the terms 
REFORMATION note and mortgage 
were the same 
cept the dates, 
and this difference was due 
typographical error, the 
gagee was allowed correct the 
mistake the two instruments 
would correspond. White System 
Alexandria Orange, Louisi- 
ana Court Appeals, May 26, 
1954. 


refusing review case the 
United States Supreme Court has 
made final decision the 
Second Circuit 
Court Appeals 


involving the 
CHATTEL perennial 
MORTGAGE the rights 


creditors when 

bankruptcy oc- 
curs. Actually the Circuit Court 
had changed its mind and reversed 
ruling had made earlier 
1954. 
The final ruling the Supreme 
Court refused review was that 
chattel mortgage which re- 
mained unrecorded for period 


tenmonths after its execution 
was not valid against the mort- 
gagor's trustee bankruptcy 
who was entitled the status 
ideal hypothetical creditor 
such simple contract credi- 
tor against whom unrecorded 
mortgage would invalid the 
creditor had notice the 
mortgage before was put the 
public records. Constance 
Harvey, United States Supreme 


Court, January 10, 1955. 


quite unusual case has been 
published recently involving 
contest between chattel 
gagee andaseller 
under condi- 
tional contract. 
particu- 
lar interest be- 
cause illus- 
trates two fun- 
damental mis- 
takes common 
commercial financing. Basically 
what happened was that mort- 
gage was given chattels cov- 
ered conditional sales con- 
tract. 

finance company holding the 
mortgage sought foreclose 
and joined the conditional 
seller the suit defend- 
ant. The seller asked the court 
not foreclose but rather 
give possession the prop- 
erty. 

appeared that the seller made 
the first mistake incorrectly 
filing the conditional sales 
contract. Ordinarily this would 
have made the contract void 


CONDITIONAL 
SALES CON- 
TRACT 
NOTICE 
PILING 


against subsequent mortgagee 
without notice the sale. How- 
ever, was shown the trial 
that the second mistake was made 
the mortgagee who took the 
mortgage knowing some the 
buyer's property was covered 
conditional sales contract. 
The court ruled that, knowing 
this, the mortgagee should have 
inquired the subject property 
was included the contract and 
Since did not, not 
prevail over the conditional 
seller. Commercial Service Cor- 
poration Paulle-Midway 
Fixture and Show Case Su- 
preme Court South Dakota, 
N.W. 523. 


Speaking misfiling commer- 
cial instruments, has been 
made clear that property cov- 
ered chattel 
mortgage Min- 
ably inalmost 
ery other state— 
must definite- 
described. 
Otherwise the mortgage not 
valid according the United 
States Court Appeals the 
Eighth Circuit. The standard 
outlined the court that the 
description adequate it, 
plus what the courts call extra- 
neous evidence, sufficient 
identify the property covered 
the mortgage. Northwestern Na- 
tional Bank Minneapolis 
Cameron Company, United 
States Court Appeals, Eighth 
Circuit, 212 484. 


CHATTEL 
MORTGAGE— 


similar ruling occured 
Louisiana where court held 
part the description 
chattel mortgage was not ade- 
quate where referred 
"other miscellaneous tools, ma- 
chinery and equipment" even 
though the location this 
property was specified. Abbott 
Temple, Louisiana Court 
Appeals, June 25, 1954. 


Under certain circumstances 
when transfer assets 
made person corpora- 
tion within four 
months bank- 


ILLEGAL ruptcy the trans- 
PREFERENCE— fer termed 
BANKRUPTCY illegal prefer- 


ence under the 
Bankruptcy Act 
and the assets must returned 
the bankrupt estate. trus- 
tee bankruptcy recently 


brought suit recover al- 
leged illegal preference from 
bank but was denied recovery 
where the bank proved had ac- 
cepted notes secured chattel 
mortgages only substitution 
other notes held under 
plan finance the operation 
the bankrupt. 

The bank loaned money and 
ceived notes payable the bank- 
rupt and took security 
tel mortgages baby chickens. 
When the chickens were sold the 
notes and mortgages were 
turned and new ones substituted 
secure further line 
Since this did not con- 
stitute depletion the bank- 
estate, there was 
fraud regard other credi- 
tors and thus illegal prefer- 
Walker Clinton State 
Bank, United States Court Ap- 
peals, Eighth Circuit, 216 
165. 
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creditors and that its transaction with the mortgagor had 
way defrauded any creditor. The court was unsympathetic, 
pointing out that the law does not require that fraud fact 
perpetrated, but strikes down any mortgage, regardless 
the party’s good faith, unless its requirements are met. Davis 
Lawrence-Cedarhurst Bank, 204 


another case involving the Uniform Trust Receipts Act, 
lower California court has held that the incidental knowledge 
the manager one branch bank that new depositor 
was planning engage trust receipts financing with au- 
tomobile dealer could not imputed the loan officers other 
branches the same bank, give the depositor’s security 
interest the dealer’s cars preference over that the bank 
when financed sales the cars retail conditional sales 
contracts. The decision had another interesting aspect, since 
appeared that the bank had been rather intimately connected 
with the dealer’s retail financing. Before the cars question 
were sold the dealer, the prospective purchasers had applied 
for loans various branches the bank, where their credit 
standing was checked, commitments were made for the amount 
funds they desired, automobile purchase drafts were issued 
for this amount, and the assignment conditional sales con- 
tract the bank was made condition payment each 
draft. also appeared that the dealer did not consider itself 
the party financing the sales, which would not have made 
without the bank’s prior commitments the purchasers, and 
that the conditional sales contracts were themselves “evidence 
the purchaser’s debt the bank. The District Court 
Appeal, Dist., Div. held nevertheless that the intimacy 
did not prevent the bank from being the position pur- 
chaser the ordinary course business.” Security First- 
National Bank Taylor, 266 P.(2d) 914. 


Oregon’s Supreme Court has held that bank and one 
its branches may regarded separate and distinct banks 
for purposes suit involving the collection items through 
different offices the bank, U.S. Nat’l Bank Portland 
Stonebrink, 265 P.(2d) 
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New York intermediate appellate court has overruled 
decision which, had stood, would have required prospec- 
tive lenders exercise great care drafting letters soliciting 
new business, lest the letters held binding contracts lend. 
Defendant had written plaintiff that was prepared 
“raise and make available” for the construction plant and 
for initial working capital “up $2,600,000 through the issu- 
ance obligation and/or stock.” The trial court held 
matter law that the letter expressed binding obligation 
finance plaintiff. The appellate division the Supreme Court, 
Dept., reversed, holding matter law that the letter 
could not binding agreement finance since had not 
fixed with certainty the nature extent the financing 
furnished the terms which was furnished, and be- 
cause agreement finance ordinarily cannot made defi- 
nitive and binding supplementary oral agreement. Biother- 
mal Process Corp. Cohu Co., 126 N.Y.S.(2d) 

exculpatory clause Pennsylvania bank’s printed 
form stop-payment order has been held void against 
public policy Pennsylvania’s Supreme Court. The clause 
provided that the bank would not liable for failure ob- 
serve the order through inadvertence, accident, oversight. 
With one judge dissenting, the court arrived its decision 
likening banks common carriers and observing that con- 
sistently had decided that against public policy permit 
common carrier limit its liability for its own negligence. 
Although the Uniform Commercial Code had not been enacted 
Pennsylvania when the case arose and had not yet gone 
into effect when the case was decided, the court noted that 
carries provision prohibiting agreements which disclaim 
bank’s responsibility limit the measure damages for its 
own lack good faith failure exercise ordinary care. 

The Commercial Code did into effect Pennsylvania 
July Ever since its enactment last year, with deferred 
effective date, Pennsylvania lawyers have been busy trying 
find out what it. The interim between enactment and 
effect was notable for the vast amount post-admission group 
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study which took place. Clinics, lectures, forums, and panel 
discussions sponsored state and regional bar associations 
and bankers associations, and individual banks played 
audiences which grew spectacularly size the July dead- 
line approached. 

Another interesting development July drew near was 
the appearance forms designed for transactions under the 
new law. The Code does not seem have diminished either 
the length the total number forms use. Pennsylvania, 
for the present least, seems have many Bailment Lease 
Security Agreements once had had Bailment Leases, and 
the new forms seem contain least many words the old. 

several other states the Code still the talking stage. 
Official commissions are considering Connecticut, Massa- 
chusetts, Missouri, New York, Oklahoma, Rhode Island and 
Texas. Many bar associations and law schools, and trade and 
industry groups, are giving serious study. The transcripts 
testimony taken the New York Law Revision Commis- 
sion alone its public hearings now makes the bulk the 
Text and Comments Edition the Code pale into insignifi- 
cance. However, untold amount hard work lies behind 
the thousand words being uttered and printed about the 
Code. Thanks and the fund experience actual 
operations under the Code that now will built Penn- 
sylvania, bank attorneys other states where the Code may 
enacted will better position than were their 
vania brethren when came into their lives. 

Louisiana intermediate appellate court has held that 
chattel mortgages, being derogation common rights, are 
strictly construed and the statutory provisions for their 
execution and recordation rigidily enforced. The decision 
reminiscent pronouncements some common law states, 
such Pennslyvania, that chattel mortgage acts, being 
derogation the common law, must strictly construed. 
Since the Commercial Code supplants Pennsylvania’s chattel 
mortgage act and its terms “liberally construed and 
applied,” interesting conflict could arise. So. (2d) 809 
2d). 


116 THE BANKING LAW JOURNAL 


course, courts are not always troubled the express 
provisions statute. For example, the Court 
Civil Appeals has held that bank which takes from deposi- 
tor check endorsed without restriction, and gives him imme- 
diate credit for it, thereupon becomes the owner the check 
rather than the depositor’s agent for collection. The court 
stated that its decision was accord with the “weight au- 
thority.” This was interesting, since the Texas bank collection 
code specifically provides that each bank taking item for 
collection “shall deemed the agent the owner the item. 
Such relation agency shall exist although the original agent 
credits the item the account the owner and permits the 
owner check against the credit created 
Art. 342-702. 

The quoted provision essentially the same section 
the American Bankers Association’s Bank Collection Code, 
which has been enacted recommended modified form 
jurisdictions. true that the courts two these states 
have held banks owners rather than agents under circum- 
stances similar those the case. Martin Huber, 
N.Y.S.(2d) (N.Y. Western Smelting Refin- 
ing Co. First National Bank N.W.(2d) 116 (Nebr. 
1948). However, the Texas court did not mention them its 
decision. City State Bank National Bank Commerce, 261 
S.W.(2d) 749. 

Some indication the value well-drawn signature cards, 
by-laws, rules, and regulations, well overtones igno- 
rantia juris non excusat may found another bank collec- 
tion case. clause California bank’s signature cards pro- 
vided that depositors who signed the cards agreed gov- 
erned the bank’s rules. One these rules permitted the 
bank charge back any item credited customer’s account, 
later should found not good, “regardless whether 
not the item itself can returned.” The bank charged 
item back plaintiff’s account, returning the item after the 
time limit set California’s deferred posting statute for the 
return items for credit. The court held that the bank’s rules 
took precedence over the provisions the statute, and that the 
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depositor, having signed the signature card, was estopped 
deny that they were binding upon her. The court, noting that 
plaintiff had had “ample opportunity” examine the card 
her home before signing it, held that did not matter that 
the bank had not called the clause her attention. Larrus 
First Bank San Mateo County, 266 P.(2d) 143 
Ist). 


Missouri bank lost $18,000 when gave immediate 
credit for deposit checks that amount and they turned 
out worthless. Recovery was sought under that portion 
the bank’s bond which insured against “any loss property 
through false pretenses.” The bank’s surety declined 
make good, arguing that under the Bank Collection Code 
enacted Missouri, depositor obliged reimburse his 
bank for money withdrawn against any deposit checks which 
cannot collected. argued, the bank had effect 
loaned its depositor $18,000, and its bond did not cover losses 
from non-payment loans. The Court Appeals, 
Circuit, held the surety’s argument “ingenious 
but unsound,” ordered make good the loss and, addition, 
pay damages for its previous “vexatious refusal pay.” 
Hartford Acc. Indem. Co. 204 (2d) 


Three cases some interest involved checks dead 
man, insane man, and strange man, respectively. 


Massachusetts’ highest court held that statute authoriz- 
ing depository bank pay check, notwithstanding the 
death the drawer, presented within days its date, 
authorizes payment decedent’s check which was presented 
within the 10-day period, returned unpaid, and then presented 
and paid after the expiration the period. Smith Merchants 
Bank, 115 N.E. (2d) 


Louisiana’s highest court held that one who takes incom- 
petent’s check, knowing his mental condition, may not enforce 
its collection. The court was not unmindful the rule that 
contract cannot annulled the ground that one the 
parties was insane, the time contracting had not 
been judicially declared incompetent. noted that the rule 
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does not apply that person was notoriously insane the 
other party could not have been deceived his state mind, 
and held that night-club owner who permitted bon vivant 
hang around his establishment for few days, cashing checks 
buy drinks for all-comers the tune some $24,000, could 
not have been deceived his best customer’s state mind. 
The customer, the court declared, was helpless the Tom 
Cat Tartarus, who had neither teeth nor toenails. Nalty 
Nalty, So. (2d) 216. 


The third case involved Montana bank whose teller had 
cashed $5,000 check for comparative stranger. The check 
not only was drawn out-of-town bank person un- 
known the teller, but was made out more than one hand- 
writing and bore evidence “changes, erasures, and altera- 
tion.” When also turned out that the drawer had stopped 
payment, the bank endeavored recover its loss from him. 
He, however, declined the honor, pointing out that had 
drawn the check for mere $150. Montana’s highest court 
settled the argument holding that under the circumstances 
the bank was guilty such negligence deprive its 
status holder due course. Miles City Bank Askin, 
257 (2d) 896. 


The Supreme Court refused review the holding the 
Court Appeals for the Second Circuit, that the drawers 
check payable corporation which, through lawyer’s 
oversight, never came into existence, could not recover its 
amount from the drawee bank after the prospective owner 
the intended corporation had gone bankrupt. The court found 
that fraud had been involved, that the proceeds the check 
had gone the precise individual whom the drawers had in- 
tended, and that the technical fact that received the money 
individual rather than from behind corporation, did not 
alter matters. Kushelewitz National City Bank 
202 588 (cert. denied, Sup.Ct. 27). 

Minnesota case seems authority for rule that employer 
need not investigate the background employee who per- 
mitted requisition his checks, but that one who cashes the 
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checks for the employee must make some such investigation. 
The case presented unfamiliar wrinkle the familiar ficti- 
tious payee pattern, that saloon keeper, rather than bank, 
wound the losing end the swindle. common, 
involved employee who prepared checks for his employer’s 
signature and hit upon the happy idea making out few 
extra checks fictitious payees. endorsed these the 
payees’ names and then took them the saloon where trust- 
ing bartender gave him cash, without asking any embarrassing 
questions, when added his own signature them. After 
months, the employer became aware that its valued employee 
had made poorer some $4,600, which proceeded re- 
cover from the surety company which had insured both and 
its depository bank. Minnesota’s Supreme Court then upheld 
the surety’s right recover from the saloon keeper the 
grounds that under all the circumstances had acted negli- 
gently cashing the checks and that his negligence was the 
proximate cause the loss. The court found evidence that 
the employer involved had been aware when hired its trusted 
employee that was convicted forger and held that even 
had been negligent this regard, the negligence was not 
the cause the loss that ensued. New York Casualty Co. 
Sazenski, N.W.(2d) 368. 


Such case probably would not arise Minnesota today, 
since the state last year enacted the American Bankers Asso- 
ciation’s Fictitious Payee Act, which amends sec. 
provide that instrument shall deemed bearer paper, 
requiring endorsement, when made payable ficti- 
tious, non-existent living person with the knowledge the 
person making payable, his employee other agent 
who supplied the payee’s name. Twenty-one states now have 
enacted this statute, the latest being Arizona, which adopted 

another case involving alleged negligence the handling 
checks, the Minnesota court held that the drawer check 
which had been raised from $25 $2,500 had not acted 
negligently proximately cause the deception the drawee 
bank, without any intervening crime negligent act third 
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party, “such the fraudulent alteration the instant case.” 
Reiter Western State Bank St. Paul, N.W.(2d) 844. 

Considerable attention was attracted last year when New 
York court held safe deposit company liable customer for 
$10,000, her complaint that the sum had unaccountably dis- 
appeared from her safe deposit box. Viehelmann Manufac- 
turers Safe Deposit Co., 104 888. different result 
obtained this year unreported Maryland case involving 
the mysterious disappearance not only another $10,000, but 
the safe deposit box well. However, this case the de- 
fendant bank had framed its box rental contract accordance 
with Maryland statute permitting safe deposit box lessors 
limit their overall liability for losses maximum 500 
times their annual rental fee and stipulate that event 
would they liable for loss currency kept box. 
cordingly, the Court Common Pleas Baltimore dismissed 
the customer’s suit. Bruno Union Trust Co. Maryland, 
Feb. 1954. 

Lawyers whose clients may still have their walls papered 
with Peruvian bonds will interested decision the 
Court Appeals for the Tenth Circuit, holding that the inten- 
tional destruction negotiable bond the mistaken belief 
that worthless, “consummated act forgiveness,” 
discharging the debt the issuing corporation, under N.I.L., 
sec. 119. State Street Trust Co. Muskogee Electric Trac- 
tion Co., 204 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Receiver Check and Bank Liable for 
Collecting Forged Instrument 


bank and its depositor have been held liable case 
which illustrates clearly the degree risk present handling 
checks. insurance company paying wrecked car claim 
sent check made out four payees one the payees, the 
Bankers Investment Company. The company turned the 
check over the individual payees who used pay per- 
sonal debt rather than delivering over another the 
payees, the garage which had repaired the car and was entitled 
the proceeds the check. When the check was cashed 
contained the forged endorsement the garage which brought 
suit against the company which cashed the check and its bank. 

The court ruled that the company and the bank were liable 
the garage despite the fact that one the payees had actu- 
ally received the proceeds the check from the company. 
was pointed out this decision that even though the garage 
did not actually get physical possession the check was 
nevertheless the owner since delivery had been made 
one the payees the insurance company. 
Company Mattoon Transfer and Storage Company al, 
Supreme Court Oklahoma, 275 P.2d 268. The opinion 
the court follows: 


WELCH, J.—House-Evans Company sued Mattoon Transfer and 
Storage Company and the First National Bank and Trust Company 


NOTE—For similar decisions see Digest (Fifth Edition) §581 
121 


i 


122 THE BANKING LAW JOURNAL 


for the amount the proceeds certain draft collected the said 
First National Bank from the drawee bank and credited the account 
the Mattoon Company. Upon motion the defendant Mattoon 
Company was ordered that Delores Grayson, Luther Grayson and 
Bankers Investment Company made additional parties defendant. 
The defendant Mattoon Company, answer, made denial the alle- 
gations the petition and averred that plaintiff’s action and 
claim barred laches. way cross-petition the said defendant 
prayed recoupment against Delores Grayson, Luther Grayson and 
Bankers Investment Company event any judgment rendered 
against the said Mattoon Company. The defendant, First National 
Bank and Trust Company, its answer denied certain the allega- 
tions made the plaintiff’s petition, and averred that plaintiff guilty 
laches. The defendant Bank and Trust Company way cross- 
petition prayed judgment against the Mattoon Company event 
judgment for plaintiff against said defendant, Bank and Trust Com- 
pany. service was obtained upon Delores Grayson and Luther 
Grayson, and neither made appearance the case. The Bankers 
Investment Company appeared the trial the case. 


trial was shown that the plaintiff repaired wrecked automobile 
the instance Luther Grayson and that plaintiff awaited insur- 
ance check for payment for its service. 

certain insurance company issued draft $283.23 payable 
through certain named bank Wichita, Kansas, and payable the 
order Luther Grayson, Delores Grayson, Bankers Investment Com- 
pany, and the plaintiff. The face the draft contains the words 
“Claim Auto,” and substance the draft recites that the amount 
thereof tendered payment for loss and damages. 


Delores Grayson tendered the said draft, which then purported 
bear the endorsements all payees, the defendant Mattoon Com- 
pany. Unknown the plaintiff payee its name had been endorsed 
forgery the back the draft. The Graysons were indebted the 
said Mattoon Company for storage household goods the amount 
$65.13. The said Mattoon Company received the draft and paid 
Delores Grayson the sum $218.12. Subsequently the draft bearing 
the stamped endorsement the Mattoon Company and the First 
National Bank Trust Company Tulsa, was paid through the 
drawee bank, and credited the account the Mattoon Company, 
the First National Bank Trust Company. 


Several months thereafter the plaintiff first learned the transac- 
tion whereby the Mattoon Company had received the draft and col- 
lected the proceeds thereof aforesaid, and several months thereafter 
the plaintiff filed its suit against the Mattoon Company and the Tulsa 
Bank. 
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The trial court rendered judgment for the plaintiff and against the 
Mattoon Company, but only for the sum $65.13. 

The plaintiff appeals, and contends that judgment rendered 
erroneous that under the evidence the plaintiff was shown entitled 
joint judgment against the defendants, the Mattoon Company and the 
Tulsa Bank, and for the full amount the draft ($283.23). The 
plaintiff also suggests the defendant Tulsa Bank turn entitled 
judgment against the Mattoon Company, prior endorser, for 
the amount the judgment against said defendant bank. 

The evidence not dispute. The insurance company’s draft, 
which Luther Grayson, Delores Grayson, Bankers Investment Com- 
pany, and the plaintiff, House-Evans Company, are named payees, was 
received the Bankers Investment Company, who owned interest 
the draft the proceeds thereof. The Bankers Investment Com- 
pany endorsed and delivered the Graysons, other payees, who 
endorsed and delivered the defendant Mattoon Company. The 
said company, through the defendant Tulsa Bank, collected the pro- 
ceeds the draft. 

think the evidence reasonably establishes the fact that the draft 
was issued the insurance company payment for services the 
repair damages the Grayson’s automobile, and, accord- 
ingly, that the plaintiff was the owner the draft, and was have 
and receive and the proceeds thereof, and that the payee 
endorsement the draft was unauthorized and forged. 

asserted the defendant Mattoon Company that the plaintiff 
without right recovery that there was delivery the draft. 

The draft was delivered the insurance company upon delivery 
the Bankers Investment Company, payee named therein. This said 
payee was entitled receive and hold for himself and the other 
payees, including the plaintiff. See, Hoffman First National Bank 
Chicago, 299 290, 121. The fact that the draft did 
not reach the hands the plaintiff payee immaterial. See, Am.Jur. 
Banks, §597, infra. 

The defendant Mattoon Company contends the claim 
against barred laches. 

The record reflects that several months elapsed from the date the 
draft, which was issued payable the plaintiff and other payees, before 
the plaintiff learned that had been issued and that had been re- 
ceived the other payees and that the proceeds the draft had been 
collected. Several months elapsed thereafter before this suit was in- 
stituted. 


“The question whether claim barred laches must 
determined the facts and circumstances each case and ac- 
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cording right and justice. Laches’ legal significance not mere 
delay but delay that works disadvantage another.” Kirk- 
patrick Baker, Okla. 142, 276 193. 


find evidence herein that the defendant Mattoon Company 
suffered any detriment through mere delay the plaintiff pressing 
its the proceeds the draft. 


“Although there are few scattered cases the contrary, the 
general rule established nearly all courts that bank other 
corporation which, individual who, has obtained possession 
check upon unauthorized forged indorsement the 
payee’s signature, and has collected the amount the check from 
the drawee, liable for the proceeds thereof the payee 
other owner, notwithstanding they have been paid the person 
from whom the check was obtained. The theory underlying this 
rule has been expressed various ways, all which may 
summed the statement that the possession the check 
the forged unauthorized indorsement wrongful, and when the 
money has been collected the check, the bank, other person 
corporation, can held for moneys had and received. Gen- 
erally, the fact that the check question did not reach the hands 
the payee has been held immaterial.” 


Bell-Wayland Co. Bank Sugden, 67, 218 705, and 
May City National Bank Trust Co., 258 945, 947, the 
tule this state stated follows: 


check paid bank, other than the [drawee] bank, 
upon forged unauthorized indorsement, and collected 
from the drawee, the payee rightful owner the check may 
recover the amount thereof from the bank, such right the payee 
recover being conditioned the absence any fault laches 
his part, and upon the absence ratification the indorse- 
ment him.’” 


“Where instrument payable the order two more 
payees indorsees who are not partners, all must indorse, unless 
the one indorsing had authority indorse for the others.” 


Under the foregoing rule the defendant, the Mattoon Company and 
the Tulsa Bank, being shown have obtained possession and have 
collected the amount the draft from the drawee upon unauthor- 
ized forged endorsement the payee signature, and plain- 
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tiff being the owner the draft, they are liable the plaintiff the 
extent the plaintiff’s interest the draft. 

find evidence sustain plea laches against the plaintiff 
show ratification the unauthorized endorsement. 
Upon the facts shown exist, without contradiction, and upon the ad- 
missions defendants, the plaintiff was entitled judgment for $283.23. 

The judgment reversed, with directions that further proceedings 
had consistent with the view herein expressed. 


HALLEY, J., JOHNSON, J., and CORN, DAVISON, AR- 
NOLD, WILLIAMS and BLACKBIRD, JJ., concur. 


Sheriff Refused Judgment Contempt 
Against Bank 


appears from recent case that bank does not com- 
ply with levy execution against funds holds for its de- 
positor not guilty contempt court. warrant at- 
tachment account had been served bank. compli- 
ance with the state statute the bank had acknowledged the at- 
tachment. After judgment was rendered against the debtors 
execution was issued and levy made the account pre- 
viously attached. The bank paid over the account but later 
realized the account did not belong both debtors and stopped 
payment the check had written the sheriff. When the 
sheriff sought have the bank held contempt for violating 
mandate the court the court ruled that action could 
brought against the bank recover the account but that con- 
tempt proceeding was not the proper remedy. Smith 
Notch Bakers and Valklar Top Notch Bakers, Westchester 
County Court, New York, 134 N.Y.S.2d 744. The opinion 
the court follows: 

FANELLI, J.—Motion the sheriff for order adjudging the 
Westchester County National Bank contempt. 

action brought plaintiff this Court against Top Notch 
Bakers, Inc. (hereinafter referred Top Notch) and Valklar Top 
Notch Bakers, Inc., (hereinafter referred Valkar), warrant 
attachment was issued the Sheriff. lieu attaching truck, 
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ownership which was dispute, the defendants offered provide 
sum money sufficient satisfy the requirements the warrant. 
Valkar had bank account the Westchester National Bank. Top 
Notch had bank account. The defendants agreed with the Sheriff 
substitute the bank account Valkar place the truck. 
certified copy warrant attachment was served upon the said 
bank, which issued letter certificate the Sheriff stating: 


“With the consent Mr. Sklar, Secretary and Mr. Appell, 
Vice President Valkar Top Notch Bakery, Inc., the West- 
chester National Bank holding the sum $1,400. under the 
attachment against the Top Notch Bakers, Inc. and the Valkar 
Top Notch Bakery, Inc. 


The officers above named are also officers Top Notch. 


This certificate letter complied with Section 918 the Civil Prac- 
tice Act. 


The complaint sets forth two causes action. The first cause 
action solely against Top Notch recover the sum $579.61. The 
second cause action against both defendants recover the sum 
$267.18. Valkar appeared and answered. Top Notch defaulted. 
judgment was entered against Top Notch, and execution was issued 
and levy made the $1,400 which had been previously attached. 
The bank, accordance with the levy, issued and delivered its check 
the Sheriff the amount the judgment plus sheriff’s fees. The 
Sheriff deposited this check his bank account and satisfied the judg- 
ment. then issued and delivered his check the amount the 
judgment the attorney for the judgment creditor. 


Thereafter, the bank stopped payment its check the ground 
that the defaulting defendant, Top Notch, had account funds 
the bank and that the funds attached were used only satisfac- 
tion any judgment obtained against Valkar and that because this 
the check was inadvertently delivered the Sheriff. Whether not 
these reasons are valid have merit cannot determined this 
proceeding. The Sheriff turn stopped payment his check. 


motion was then brought set aside the attachment. This Court 
held the attachment valid and denied the motion. 


The Sheriff now contends that the action the bank stopping 


payment its check violated mandate this Court and the bank 
therefore guilty contempt. This contention not tenable. The fail- 
ure refusal third party turn over the Sheriff property, 
allegedly owned the judgment debtor, under levy execution 
not grounds for contempt proceeding. Other remedies are provided 
for statute. 


THE BANKING LAW JOURNAL 127 


After the judgment was entered and the levy made under the execu- 
tion, the lien attachment became merged the execution. Hence, 
the Sheriff can proceed only under the execution. Barton Albert 
Palmer Co., App.Div. 35, N.Y.S. 1041; Section 645, C.P.A. 
are, therefore, limited this determination the acts the Bank 
with respect the execution only. 


execution process the Court directed the Sheriff author- 
izing him seize property the judgment debtor. Sections 635 and 
636, C.P.A. This process was not directed the Bank. The validity 
the Bank’s claim should not summarily determined contempt 
proceeding. The refusal the part the Bank turn over funds 
its possession under the circumstances here presented does not vio- 
late any order mandate this Court. 


Section 753 the Judiciary Laws sets forth the instances where 
court record has power punish for civil contempt. The act 
the Bank here not such violation contemplated this section. 


Furthermore, Section 773 the Judiciary Law provides part: 


“Tf actual loss injury has been produced party 
action special proceeding, reason the misconduct 
proved against the offender, and the case not one where 
specially prescribed law, that action may maintained 
recover damages for the loss injury, fine, sufficient in- 
demnify the aggrieved party, must imposed upon the of- 
fender, and collected, and paid over the aggrieved party, 
under the direction the court.” 


specific remedy prescribed for law Section 687-a, sub- 
division the Civil Practice Act which provides that where levy 
made upon debt cause action arising out contract and the 
person upon whom the execution levied fails refuses make 
payment the officer making the levy, action, leave the 
court, may brought the judgment creditor against such person 
for the recovery the debt the enforcement the cause action. 
The Sheriff not authorized under the said section “to maintain any 
suit proceeding for the collection the debt cause action.” 
Subd. 


The legislature has expressly provided virtue Section 687-a 
the Civil Practice Act remedy action against person, holding 
property debtor, who refuses fails honor levy execution. 
Such remedy exclusive and contempt will not lie. See Matter 
Pratt, 158 App.Div. 695, 143 N.Y.S. 1025; Houk Van Horn, 102 
263, 168 N.Y.S. 701; Kahn Coles, Sup., 115 N.Y.S. 885. 


The motion accordingly denied. Settle order notice. 
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Bank Permitted Enforce Contract 


Reedy and Stanfill obtained lease and went into the min- 
ing business. year later Reedy bought Stanfill’s interest, 
promising written contract pay him weekly install- 
ments $100. Still later the plaintiff bank which Stanfill 
was indebted four notes required some additional security 
and Stanfill assigned his rights the installment contract 
with Reedy. When Reedy was unable keep the pay- 
ments under the contract the bank brought suit against him. 
appellate court, overruling lower court, held that the bank 
was entitled personal judgment against Reedy virtue 
the assigned contract despite Reedy’s objection that per- 
mit such recovery would allowing the bank recover from 
him Stanfill’s notes. The court made clear that this was 
not the case, however, and that the bank was only asserting the 
right which Stanfill had before assigned the contract. 
anty Deposit Bank, Inc. Cumberland, Kentucky Reedy, 
Court Appeals Kentucky, 272 S.W.2d 341. The opinion 
the court follows: 


STEWART, C.J.—In this action appellant bank, among other things, 
sued recover personal judgment against appellee, Reedy, 
the original obligor contract transferred the bank appellee’s 
assignor, one Carl Stanfill. The chancellor decreed personal judg- 
ment would not lie, and this appeal from order dismissing the 
action appellee. 

about November 1949, appellee and Carl Stanfill ac- 
quired lease contract certain coal lands Leslie County and 
began mining operations thereon partners. July 19, 1950, 
written agreement Stanfill sold, assigned and transferred appellee all 
his title the lease contract consideration the sum $6,800, 
paid appellee the rate $100 per week, beginning July 
1950. The assignment agreement retained lien upon all the machinery 
and equipment then on, which might placed on, the leased 
premises, secure any unpaid installments the consideration, and 
further provided that the entire unpaid balance could declared pay- 
able immediately and the lien forthwith asserted, appellee became 
much days arrears his weekly payments. 


NOTE—For similar decisions see Digest (Fifth Edition) 
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Before assigned his lease contract appellee, Stanfill had become 
indebted appellant sum aggregating $7,500, evidenced four 
notes and secured certain chattel mortgages. appears that Stan- 
fill’s security the notes gradually lessened value and appellant 
began press him for additional collateral the debt. conse- 
quence, Stanfill, written two different occasiors, 
transferred appellant all his interest the obligation acquired him 
from appellee the sale the lease contract. Appellee was informed 
this transfer, acquiesced and made two $100-payments appel- 
lant according the agreement between him and Stanfill. Later, 
appellee fell arrears his payments. 


After appellee had been default for six months his weekly 
payments, appellant filed its action which sought judgment 
against both him and Stanfill for the sum $6,600, the balance owed 
appellee the assignment contract. Appellant had specific 
attachment levied the property covered the assignment agree- 
ment and also had garnishments served various persons who were 
thought indebted unto appellee. 


Although appellant’s complaint sets out detail Stanfill’s note 
indebtedness it, the pleading makes abundantly clear that this 
not action against Stanfill, much less against appellee, recover 
upon the notes. should also stated that there attempt 
foreclose upon any the chattel mortgages executed Stanfill 
secure the payment the notes. Appellant limited its action secur- 
ing personal judgment against appellee and solely the 
assignment obligation. addition, sought satisfy any judgment 
that might rendered its favor levying certain attachments 
the property appellee. 


Stanfill did not make defense. Appellee, after denying all the 
affirmative allegations the complaint, asked way counterclaim 
that the contract reformed, averring that the true agreement between 
the parties was, did not pay any the installments within 
90-day period appellee could elect give back Stanfill his one-half 
interest the lease contract. Appellee claimed, this event, 
would relieved any further liability the assignment obligation. 
might mention here that the evidence fails completely support 
this contention and the chancellor properly held the contract should 
not reformed. Appellee’s primary defense that this proceeding 
was attempt sue him and obtain personal judgment against 
him Stanfill’s notes which was not liable any manner and 
secure which there was valid and good security that effort was 
being made the action subject the payment this indebtedness. 
The case was agreement transferred the equity side the docket 
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for preparation and trial depositions and thereafter proceeded 
equity action. 

The chancellor was the opinion and adjudged that appellant was 
seeking judgment against appellee when the latter was not obligated 
personally the bank any respect and directed that the action 
dismissed appellee and that the attachments dissolved that 
were levied appellee’s property. Appellant was allowed recover 
only from Stanfill the sum sued for the assignment agreement. This 
holding the chancellor challenged this appeal. 

appellant bank entitled recover from appellee the latter’s 
obligation Stanfill which Stanfill afterwards transferred appel- 
lant? Our answer the affirmative. 

have stated, but should emphasize again, that the action 
bar not undertaking the part appellant hold appellee 
personally liable Stanfill’s note indebtedness. Unquestionably the 
chancellor thought this was the sole purpose the suit. However, 
appellant seeks merely enforce against appellee and Stanfill the obli- 
gation appellee Stanfill which was subsequently transferred 
Stanfill. thus apparent the judgment does not conform the 
issue made the pleadings and therefore clearly erroneous. 
Nevertheless, have concluded not for this reason, because 
intend show, believe should, that appellant entitled 
personal judgment against appellee under the facts recited above. 

The broad rule the question raised appellant’s right 
recovery from appellee the obligation transferred the bank thus 
stated Am.Jur., Assignments, Sec. 95, pp. 304 and 305: “Generally 
assignee takes the subject the assignment with all the rights 
thereto possessed the assignor, and claim good the hands 
assignor ordinarily equally good and free from defenses the hands 
his assignee. normally takes subject all equities and 
defenses which could have been set against the chose the hands 

cannot denied that Stanfill could have sued and, the absence 
valid defense his action, recovered personal judgment against 
appellee the latter’s indebtedness him. When Stanfill transferred 
all his title and interest and the obligation appellant, the bank 
stepped into his shoes and took title the claim subject all defenses 
then existing favor appellee. The evidence discloses appellee was 
unable set any defense whatsoever against the chose while was 
owned Stanfill. More than that, appellee recognized the continuing 
validity the obligation when appellant became the owner 
making two $100-payments the bank. clear that appellee has 
defense appellant’s right collect the claim and follows that 
was prejudicial error when the chancellor adjudged appellant not 
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entitled personal judgment and the ancillary relief sought 
against appellee. 

Wherefore, the judgment reversed with directions that set 
aside and new one entered conformity with this opinion. 


Maids and Porter Bank Not Covered 
NLRA 


Texas court has handed down labor relations ruling 
which seems least somewhat contrary the case Union 
National Bank Little Rock, Arkansas Durkin reported 
B.L.J. (June 1954). that case janitorial and cus- 
todial services performed bank were held within the 
scope the National Labor Relations Act. the Texas case, 
the court held that services six maids and porter working 
bank were not covered the NLRA and they thus could 
rightly paid less than the minimum wages required 
the Act. 

The court gave two reasons for its decision: first, the evi- 
dence failed show the workers were engaged any closely 
related occupation directly essential the production goods 
for interstate commerce and, second, there was showing 
that substantial portion their time and work was devoted 
such production. Jemerson Mercantile National 
Bank Dallas, Court Civil Appeals Texas, 272 S.W.2d 
426. The opinion the court follows: 


DIXON, C.J.—The question this appeal whether appellants, 
who are six maids and one porter employed Mercantile National 
Bank Dallas, come within the coverage the Fair Labor Standards 

The facts disclosed the record are not disputed. written stipu- 
lation facts and the deposition Roy Smith, the Bank’s auditor, 
constitute the evidence record. take judicial notice the gen- 
eral practices and customs the banking business. Tex.Jur. 222; 
C.J.S., Evidence, 29, page 560; McCormick Ray, “Texas Law 
Evidence,” 169. 

Appellee owns and operates the Mercantile National Bank Building, 
which contains floors, basement, and subbasement, with total 
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building area 258,545 square feet. The Bank itself uses and occupies 
the subbasement and the second, third, fourth and thirtieth floors, the 
last named being penthouse. The quarters occupied the Bank 
consist 51,052 square feet floor space which 19.5 per cent 
the total building floor area. The rest the building used offices 
numerous tenants engaged various professions and businesses. 

Appellants perform janitorial and maintenance work and services. 
Except shown below their work performed only that portion 
the building occupied the Bank. They sweep, clean, and mop 
the floors, dust the furniture, and general maintain the Bank’s quar- 
ters state cleanliness. Two them perform work the second 
floor, two them the third floor, two them the subbasement 
and first basement (the last not part the banking quarters), and 
one them divides her time between the penthouse and “the actual 
banking quarters.” The teller cages, the loan and discount section, 
the cotton department, and the drive-in banking section are all the 
second floor. The record does not specify what floors specific space 
used for other banking operations. Appellants are paid wages less 
than cents hour. 

Both sections 206 and 207 the Act provide coverage for employees 
who are (1) engaged interstate commerce, (2) the production 
goods for interstate commerce. Appellants not claim they are 
engaged interstate commerce, but they claim they are engaged 
the “production goods for commerce.” The distinction import- 
ance, for the legal tests determine coverage under (1) are not exactly 
the same the tests under (2). Tobin Girard Properties, Inc., 
Cir., 206 F.2d 524, pages 526-527. should borne mind that 
this case are concerned only with the latter provision: employees 
who are “engaged the production goods for (Em- 
phasis supplied.) 

what constitutes “production goods,” Section 203(j) 
amended 1949 prescribes the test: employee shall deemed 
have been engaged the production goods such employee was 
employed any closely related process occupation directly essen- 
tial the production (Emphasis supplied.) 

Prior the 1949 amendment, Section 203(j) read: any 
process occupation necessary the production (Em- 
phasis supplied.) Some the cases cited both appellants and appel- 
lee interpret the Section was before amendment. our opinion 
the difference scope coverage, there any, effected the 1949 
amendment tended narrow the scope coverage rather than en- 
large it. Consequently think the cases supporting appellee’s view 
this controversy are still applicable. 


Appellee contends that the Bank itself does not produce “goods” 
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within the meaning the Act, its employees cannot considered 
producers “goods.” Appellants the other hand assert that the 
Bank does produce “goods” and support their contention cite the 
cases Bozant Bank New York, Cir., 156 F.2d 787, and Union 
National Bank Little Rock, Ark. Durkin, Cir., 207 F.2d 848. 
the Bozant case said that the mere writing letters, the draw- 
ing papers which have value their own except records, does 
not constitute the production “goods”; but that the preparation 
execution shares stock, bond issues, negotiable notes and bills 
lading does constitute the production goods, for such documents— 
known specialties—are generally regarded more than mere evidence 
obligation; from early times they have been treated the obliga- 
tions themselves, hence are “goods.” Appellee challenges such holding 
pointing out that when commercial instrument accidentally 
destroyed, the rights under not smoke with 
the burned paper. 

not believe necessary for pass the question 
above discussed for the reason that regardless whether appellee Bank 
regarded producer “goods,” our opinion that appellants 
not come within the coverage the Act. think that under the 
evidence this case they are not employed any closely related 
process occupation directly essential production. Mitchell 
Household Finance Corp., Cir., 208 F.2d 667; Addison Commercial 
National Bank, Cir., 165 F.2d 937; Rucker First National Bank, 
Cir., 188 F.2d 699. 

wrong the foregoing conclusion nevertheless think 
that appellants are not entitled recover for another reason: there 
evidence the record show that substantial portion their 
time and work devoted the production goods for interstate com- 
merce. The record silent what proportion the Bank’s deal- 
ings “specialties” involves interstate commerce, and silent also 
what portion appellants’ time and work devoted producing 
“goods” for interstate commerce. 


Congress enacting the Fair Labor Standards Act plainly indicated 
its purpose leave local business the protection the States. 
did not intend exercise the full scope its commerce power. 
bring themselves within the coverage the Act was incumbent upon 
appellants show that portion their time and work 
devoted producing goods for interstate commerce. Walling 
Jacksonville Paper Co., 317 U.S. 564, S.Ct. 332, L.Ed. 460; Rucker 
First National Bank, Cir., 188 F.2d 699; Bozant Bank New 
York, Cir., 156 F.2d 787; Ullo Smith, Cir., 177 F.2d 101, page 
105, A.L.R.2d 1122; Connelly Hamilton Nat. Bank, 182 Tenn. 77, 
184 173; Gibson Glasgow, 178 Tenn. 273, 157 S.W.2d 814. 
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Ullo Smith, supra [177 F.2d 105], case relied upon 
appellants, the court says: “While true that the amount produc- 
tion for commerce, provided there some, irrelevant the question 
whether the producer engaged producing goods for commerce, 
Mabee White Plains Pub. Co., 327 U.S. 178, S.Ct. 511, L.Ed. 
607, equally clear that only those employees who have recogniz- 
able relationship to, and who substantial amount all their work 
upon, that production, are covered the statute. Skidmore John 
Casale, Inc., Cir., 160 F.2d 527, 530, certiorari denied, 331 U.S. 812, 
S.Ct. 1205, L.Ed. 1832.” 

Because the evidence fails show that appellants are engaged 
any closely related process occupation directly essential the pro- 
duction goods for interstate commerce, and also because there 
evidence the record show that substantial portion their time 
and work devoted such production, overrule appellants’ points 
appeal. 

The judgment the trial court affirmed. 


Federal Government Upheld Important 
Criminal Case 


recent criminal case which federal trial court had 
found defendants guilty illustrates two things very clearly: the 
protection the banking industry federal enforcement of- 
ficers and the amount diligent effort required govern- 
ment attorneys conclude successfully complicated criminal 
case. 

jury had found defendants guilty five counts aid- 
ing and abetting the willful misapplications moneys, funds 
and credits the Mayfield State Bank, Mayfield, Pennsyl- 
vania, twenty-three counts aiding and abetting the mak- 
ing false entries the records the bank, one count 
conspiracy commit offenses against the federal government 
and thirty-five counts violating the mail fraud statutes. 

moving for judgment acquittal for new trial 
the defendants’ attorney claimed there were thirty-nine rea- 
sons the court should support his motion. The court upheld 
the trial court’s finding guilty all except one count, over- 
ruling among others the objection the defendants’ counsel 
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that the government tried elicit the sympathy the jury, 
the United States attorney exaggerated the government’s case, 
the defendants did not know the mails would used their 
fraudulent scheme, and the bank was not corporation doing 
business Pennsylvania. United States Scoblick, United 
States District Court, M.D. Pa. 124 Supp. 881. The opin- 
ion the court follows: 


WATSON, J.—The defendants found guilty verdict jury 
five counts aiding and abetting willful misapplications moneys, 
funds, and credits the Mayfield State Bank, Mayfield, Pennsylvania, 
656, twenty-three counts aiding and abetting 
making false entries the books and records said bank, U.S.C.A. 
1005, one count conspiracy commit offenses against the United 
States America, U.S.C.A. 371, and thirty-five counts violat- 
ing the mail fraud statute, U.S.C.A. 1341, move for judgment 
acquittal and the alternative for new trial assigning thirty-nine 
reasons support their motion. 

The trial covered period twelve days and presents transcript 
one thousand one hundred fifteen pages. 

The defendants first contend that the evidence was not sufficient 
sustain conviction. 

considering the sufficiency the.evidence sustain the verdict 
the jury, this Court must take that view the evidence which 
most favorable the government and must give the government the 
benefit all the inferences which reasonably may drawn from the 
evidence. United States Toner, D.C., 908. The verdict 
the jury must sustained there substantial evidence sup- 
port it. 

perusal the record the light these principles satisfies the 
Court that the verdict the jury must upheld all counts except 
Count Indictment No. 12375. the evidence support 
Count Indictment No. 12375 there some doubt its sufficiency 
and this doubt should resolved favor the defendants. Conse- 
quently, defendants’ motion for judgment acquittal all the 
defendants Count Indictment No. 12375 will sustained. 
all other counts, not necessary recount the evidence this 
time. sufficient say that there was ample substantial testimony 
supporting other reasonable hypothesis but that guilt the de- 
fendants all counts except Count Indictment No. 12375. 

Unless there was some error the conduct the trial the verdict 
the jury except Count Indictment No. 12375 must stand. 
this Opinion the Court will take the reasons assigned the de- 
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fendants support their motion the order their alleged occur- 
rence during the proceedings. 

Defendants’ first reason support their motion that the Court 
erred refusing continue the case the next term accordance 
with defendants’ motion after government counsel had made statement 
which statement, defendants contend, was clearly calculated induce 


the sympathy the jury panel. 

The statement government counsel, which was interrupted 
defense counsel, was made merely acquaint the Court with his situa- 
tion anent his not being prepared enter upon the trial the case 
that time preliminary requesting respite for few days until 
would ready proceed with the trial. The Court sees impropriety 
that. Nothing about the statement purported elicit did 
elicit the sympathy the jury. When the statement was made, the 
prospective jurors had not been examined their voir dire and, 
course, none had been qualified accepted jurors. defense counsel 
believed that government counsel’s statement had been prejudicial 
nocuous the defendants, should have challenged for cause all pros- 
pective jurors whose sympathy had been induced the statement, 
which could have been ascertained the voir dire examinations 
the jurors. Under the circumstances the statement government coun- 
sel was not prejudicial the defendants. 


The second reason advanced the defendants that the Court 
erred its refusal sever the conspiracy count and requiring de- 
fendants trial all counts both indictments. This Court 
gave its reasons for denying defendants’ motion sever the conspiracy 
count Opinion reported F.R.D. 183. has been generally 
held that situation such existed this case, the Court, its dis- 
cretion, may consolidate for trial two more indictments, including the 
matter indictment which charges conspiracy one count and 
substantive offenses other counts. 


The third and fourth reasons advanced the defendants are that 
the Court erred not granting the several motions for mistrial, arising 
out the alleged obvious attempts the United States Attorney 


exaggerate the charges by: (a) referring the opening “342 checks 


aggregating four and third million dollars”; (b) offering testimony 
checks (instead 342) totaling $840,092.84 (instead four and 
third million dollars); and (c) offering testimony that checks totaling 
$840,092.84 were involved the case when the Government’s testimony 
was the effect that the amount the bank’s loss was $170,000; and 
that the Court erred and, doing, deprived defendants fair and 
impartial trial, allowing the Government’s witnesses testify 
the number checks and the total thereof $840,092.84, when 
the Government’s own witnesses testified that the bank’s loss was $170,- 
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000. Defendants’ contentions are wholly lacking merit. The declara- 
tions made the attorney for the government his opening statement 
contained nothing prejudicial the defendants. Even the opening 
statement had contained matter noxious the defendants, such mat- 
ter, not supported any way evidence subsequently introduced, 
instead prejudicing the minds the jury against the defendants, 
would tend give the jury unfavorable impression the govern- 
ment’s case. The very purpose opening statement apprise 
the jury how the case developed, its background, and what will at- 
tempted proved; but not evidence. Williams United States, 
App.D.C. 239, F.2d 432; Nichamin United States, Cir., 263 
880; Butler United States, Cir., 191 F.2d 433. would going far 
indeed hold that the declarations ostensibly made good faith 
government counsel his opening statement amounted misconduct 
and constituted reversible error. The opening statement government 
counsel was not improper. 


However, there was serious failure government counsel in- 
troduce evidence prove what stated his opening. Copies the 
Mayfield State Bank’s cash letters evidence sent various 
spondent banks and the First National Bank Jermyn and the First 
National Bank Carbondale show that Scoblick Brothers’ checks, which 
were identified such, aggregated $3,746,118.63. additional $104,- 
702.80 was evidenced photostatic copies Scoblick Brothers’ checks 
and additional $402,912.88 was identified the Mayfield State Bank’s 
copies cash letters the First National Bank Jermyn. The total 
these items evidence was $4,253,734.31. was not claimed the 
government that the loss suffered the bank was the sum total the 
checks. was well understood everyone, including the jury, 
that the aggregate was occasioned reason the fact that the float 
kiting checks, numerous checks represented replacements and 
the replacements the bank suffered loss. 


The fifth and sixth reasons are that the Court erred refusing de- 
fendant’s various motions for new trial arising out alleged obvious 
attempts the United States Attorney inform the jury that the 
Mayfield Bank had been forced close its doors, reason defend- 
ants’ actions and the Court erred permitting testimony various 
government witnesses allegedly calculated inform the jury that the 
Mayfield Bank had closed and, doing, deprived defendants fair 
and impartial trial. each occasion when statement was made from 
which the jury could infer that the Mayfield State Bank had been forced 
close its doors reason defendants’ actions, the Court either sus- 
tained defense counsel’s objection struck out the testimony and in- 
structed the jury disregard such statement. Cf. United States 
Kushner, Cir., 135 668. The defendants’ complaint under these 
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circumstances clearly without merit. The Court felt the time 
the trial that such statements were not material relevant the case. 
Such statements, however, were not prejudicial the defendants. 
There are numerous decisions cases with facts similar those 
the present case which the Courts make reference the fact that 
there was evidence that the bank finally closed its doors. Agnew 
United States, 165 U.S. 36, S.Ct. 235, L.Ed. 624; United States 
Giles, 300 U.S. 41, S.Ct. 340, L.Ed. 493. 


The seventh and eighth reasons advanced the defendants are, 
that the Court erred admitting evidence the purported records 
the Mayfield Bank and that the Court erred admitting evidence 
the purported records the banks with which the Mayfield Bank was 
correspondence. Title U.S.C.A. 1732 provides for the admissi- 
bility books and records made the regular course business. 
That section also contains the following language: 


“All other circumstances the making such writing 
record, including lack personal knowledge the entrant 
maker, may shown affect its weight, but such circumstances 
shall not affect its admissibility.” 


The records presented this case were clearly admissible under the 
Business Records Act and, consequently, there was error admit- 
ting them into evidence. Cf. United States Wicoff, Cir., 187 F.2d 
886. 

The next reason assigned the defendants that the Court erred 
allowing the Government’s witnesses testify the amount 
the Bank’s loss, the same having bearing defendants’ guilt 
innocence under these indictments. This complaint clearly without 
merit. Under the charges the indictments, the element specific 
intent was issue, and evidence concerning the extent which the 
defendants’ operations were carried was proper being fact 
and/or circumstances throwing light upon the matter with what 
intent they acted. The evidence showed all the transactions and the 
amount money involved each. was mere matter computa- 


tion ascertain the bank’s total loss. The witness who gave the 


merely saved the jury the task making mechanical addition. 


The tenth reason assigned the defendants that the Court erred 
allowing the misapplication counts inclusive, Indictment 
No. 12375, the jury, there having been evidence that 
the several dates mentioned the indictment any money funds left 
the bank. This clearly without merit. Count the evidence 
shows that $325 left the bank the date mentioned the indictment 
and the defendants received such amount; Count $250; 
Count $12,551.30; and Count $2802.14. 
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The next reasons are that the Court erred allowing the several 
false entry counts, wit, No. 29, inclusive, (excluding Count 28) 
Indictment No. 12375, the jury, there having been 
evidence that the particular entries were false, within the terms the 
False Entry Statute, that the defendants aided abetted their 
entry, even knew the entries being made and the Court erred 
allowing the several false entry counts the jury, view 
the fact that evidence proved conclusively that Michael Senio and not 
the defendants aided and abetted their entry. The particular entries 
were false within the terms the False Entry Statute. Michael Senio 
caused the false entries made and the defendants aided and abetted 
Senio. 

true that entry which reflects actual transaction 
occurred not false entry. Coffin United States, 156 U.S. 432, 
S.Ct. 394, L.Ed. 481; Twining United States, Cir., 141 41. 
For example, where credit has been given officer the bank 
third person, although such credit was not authorized and was 
fraud the bank, entry accurately reflecting the credit given not 
false entry. the other hand, entry the books the bank 
which intentionally made represent what not true does not 
exist, would constitute false entry. 


The balance owing deposit the aggregate amount the 
deposits, less payments made the depositor upon its authorization. 
The act third person not authorized ratified the depositor 
cannot generally affect the liability the bank the depositor. The 
liability the bank the Russian Brotherhood Organization and its 
credit with the bank remained exactly the same after, before such 
entries were made caused made Senio. The Court concludes 
that the entries charged Counts 6-29, inclusive, (excluding Count 
28) Indictment No. 12375 did not reflect true balances the Rus- 
sian Brotherhood Organization’s account the dates mentioned the 
various counts, and that they constituted false entries within the mean- 
ing the statute. 


The next reason assigned the defendants support their mo- 
tion that the Court erred allowing the conspiracy count 
the jury view the Government’s alleged failure prove facts from 
which the jury could find conspiracy preconceived plan. There 
was abundant evidence showing the concert action and the joint 
criminal enterprise. Under all the evidence and circumstances, 
patent that the defendants, with Michael Senio, entered upon scheme 
get money from the Mayfield State Bank which money they were 
not entitled. They began means unauthorized loans and when 
that could longer carried on, the scheme putting insufficient 
fund checks through distant correspondent banks was devised. When 
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that got point where was toppling reason its own weight, 
they began the device charging the worthless checks into the Russian 
Brotherhood Organization’s account. The operations, all along, were 
cover and conceal from the directors and officers the bank, 
the bank examiners from the Commonwealth Pennsylvania and from 
the Federal Deposit Insurance Corporation, what was going on. 


The next alleged error assigned the defendants that the Court 
erred allowing the mail fraud counts, No. 35, inclusive, Indict- 
ment No. 12376, the jury, there being evidence any 
scheme defraud, any evidence any knowledge the part 
James, Frank, Anthony Scoblick that the mails would used, and 
further for the reason that the only evidence mailing was custom 
usage the bank. The elements the offense are (1) scheme 
defraud and (2) the mailing letter for the purpose executing 
the scheme. There was substantial evidence scheme defraud 
the bank. Here have course action continued over period 
months; checks knowingly drawn inadequate balance and there- 
fore not good checks the usual sense. The use the mails was 
integral and essential part the required delay. Although not 
necessary that the scheme contemplate the use the mails 
essential element, the scheme here involved actually embraced it. See 
Decker United States, Cir., 140 F.2d 151 A.L.R. 754. When 
one does act with knowledge that use the mails will follow 
the ordinary course business, where such use can reasonably 
foreseen, even though not actually intended, “causes” the mails 
used. Pereira United States, 347 U.S. S.Ct. 358. 


Defendants relying upon Kann United States, 323 U.S. 88, 
148, L.Ed. 88, further argue that the fraud, any, had been 
consummated once the checks were cashed; that the use the mails 
was not for the purpose executing any scheme artifice. The 
Court does not agree. Obviously the factual situation here materially, 
different from that presented the Kann case. the law see 
United States Sheridan, 329 U.S. 379, S.Ct. 332, L.Ed. 359; 
Decker United States, supra; United States Citrin, D.C. F.Supp. 
766; Mitchell Hunter, Cir., 152 F.2d 959. 


The next reason advanced the defendants that the Court erred 
instructing the jury “that there can little question that the May- 
field State Bank was corporation under and doing business pursuant 
the laws the Commonwealth Pennsylvania, the deposits 
which were insured the Federal Deposit Insurance Corporation,” 
there being competent evidence that the times set forth the 
indictments the Mayfield Bank was Banking Corporation “chartered 
under and doing business pursuant the laws the Commonwealth 


THE BANKING LAW JOURNAL 141 


Pennsylvania,” alleged said indictments. Rule the Federal 
Rules Criminal Procedure provides part: 


party may assign error any portion the charge 
omission therefrom unless objects thereto before the jury 
retires consider its verdict, stating distinctly the matter 
which objects and the grounds his objection.” 


objection was made defense counsel the above oral charge. 
failure defense counsel record exception such portion 
the charge constituted waiver. Fredrick S., Cir., 163 F.2d 
536; Sutter, Cir., 160 F.2d 754. 

However, there was sufficient competent evidence show that the 
Mayfield State Bank was corporation under and doing business pur- 
suant the laws the Commonwealth Pennsylvania. The first 
and only President the Mayfield State Bank, John Hart, testified 
that the bank was incorporated banking institution under the laws 
the State Pennsylvania. The bank’s charter, which was identified 
Mr. Hart, was introduced into evidence, and Mr. Hart testified that 
had been received the bank June 1923, and was the bank 
continuously until 1953. Various items evidence and testimony, 
either brought out the direct examination the cross-examina- 
tion government’s witnesses, established the fact that the bank was 
Pennsylvania State Bank the dates the alleged offenses were com- 
mitted. Evidence the actual existence bank and acts done 
agent the bank sufficient evidence the legal incorporation. 
Van Campen, Fed.Cas.No.16,835. Wigmore his treatise Evi- 
dence states Section 1249: the fact that corporation exists 
may proved without the corporate charter.” Consequently the Court 
was justified stating what did the jury. 

The next reason that the Court erred various points during 
the trial and the charge, placing undue weight the fact that 
Michael Senio had entered guilty, and thereby deprived the 
defendants fair and impartial trial. the foregoing defense 
counsel made objections and took proper exceptions. was 
entirely proper that the jury informed that Senio had pleaded guilty 
the charges. The Court its charge told the jury: 


“One witness, Michael Senio, testified, who his own con- 
fession accomplice. The testimony accomplice crime 
should received with caution, and you should carefully scru- 
tinize the testimony such accomplice before giving much 
weight, but there rule law forbidding conviction 
such testimony 


“The fact that Michael Senio has pleaded guilty all counts 
the indictment does not mean that the defendants, any 
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them, are guilty. The guilt the defendants other than Senio 
must found from the evidence the 


the latter statement the Court, the Court was expressing 
more explicit language defendants’ tenth requested point for charge. 
defendant criminal case cannot complain alleged error 
which himself has invited. Shields S., F.2d 66. 


The Court further instructed the jury: 


“With respect aiders and abetters, you are charged that 
before such aiders and abetters can convicted aiding and 
abetting charged any count, you must first find that the 
principal, that is, Senio here, was fact guilty violation 
the statutes question misapplying the bank’s funds 
charged that count, making false entries charged 
that count.” 


The Court sees merit this assignment error. The Court 
did not, any time during the trial its charge, place undue em- 
phasis the fact that Michael Senio had pleaded guilty the charges. 


The next reason that the Court erred refusing charge that 
Senio’s credibility might affected hope lighter sentence, 
having pleaded guilty and testified for the Government. would 
improper for Court instruct jury the manner which defense 
counsel requested. The matter the sentence which Senio will receive 
entirely for the Court, and certainly cannot asserted that the 
Court, any way, holding out any hope lighter sentence 
Senio. such situation proper for the Court, did this 
case, refer the fact that the witness had pleaded guilty and was 
accomplice and instsuct the jury that the testimony accom- 
plice should received with caution. The Court properly charged the 
jury what consider judging the credibility witness, 
among which was his interest the case. 

The next alleged error assigned the defendants that the Court 
erred its charge regarding the presumption innocence. Again 
objection was made defense counsel this portion the charge 
before the jury retired consider its verdict required Rule 
the Rules Criminal Procedure. Such failure constituted 
waiver. 


The Court told the jury: 


have said you that these defendants have the same 
rights as-all other defendants. Under our system law these 
defendants, like all other defendants criminal cases, came into 
court clothed with the presumption innocence. These defend- 
ents have the right presumed innocent until they are 
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proven guilty beyond reasonable doubt. other words, 
defendant can convicted unless his guilt established beyond 
reasonable doubt. When these defendants came before you for 
trial they were innocent men, and the burden proof not 
upon them prove themselves innocent, but upon the Govern- 
ment prove that they are guilty and guilty beyond reason- 
able 


This portion the charge was entirely correct and free from error. 


The next reason that the Court erred its instructions 
jury, failing define adequately the various crimes charged against 
the defendants; and this alleged error was not corrected instructing 
the jury that its members may examine the indictments the jury 
room. Defense counsel made objections and took proper excep- 
tions this phase the charge and, likewise, did not request the 
Court the conclusion its charge define more explicitly the 
crimes charged. The defendants further argue that the Court erred 
not charging that there had specific intent the part 
the defendants defraud the bank before the defendants could 
found guilty. This complaint without merit. sufficient say 
that the Court defined adequately and explicitly the various offenses 
charged against the defendants. 

After careful consideration the arguments and briefs counsel, 
conclude that the remaining reasons assigned the defendants 
support their motion are without merit and require discussion. 

the conclusion this Court that the record shows error 
the trial that was prejudicial the defendants. The verdicts except 
Count Indictment No. 12375 were not contrary the law. 
Defendants received fair trial and the verdicts except Count 
Indictment No. 12375 were supported substantial evidence. De- 
fendants’ motion for judgment acquittal except Count 
Indictment No. 12375 will denied. Defendants have failed ad- 
vance any valid reasons why new trial should granted and, there- 
fore, defendants’ motion for new trial will denied. 


appropriate order will filed herewith. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Estate Representative Cannot Pay Out Funds Contrary Will 
Even Extraordinary Circumstances 


Hamilton National Bank Touriansky, Supreme Court Tennessee, 
September 1954 


his will decedent left shares his estate his brother and sister 
who resided Russia. they legally appointed representative did 
not claim the legacies within five years, the shares were named 
charities. When the administration asked for instructions for distribut- 
ing the estate, lower court ruled that because was dangerous the 
intended beneficiaries continue try locate them, was futile 
wait the five specified years; distribution therefore should made 
the charities. The case was carried the Court Appeals and then 
the Supreme Court, both which ruled that the administrator must 
wait the full five years since that was the express intention the 
testator. was pointed out there was prohibition against making 
payment legacy Russian citizen Russia. 


General Charitable Interest Decedent Upheld 


Potter, Court Appeals New York 


The highest court New York has ruled that the general charitable 
intention decedent was strong enough support the continuance 
trust. 1841 decedent gave sum money trust for the 
exclusive education the children the poor certain academy 
which decedent has been instrumental founding. was contended 
and held lower court that when the academy went out existence, 
the condition specified the will could not met and that therefore 
the trust fund should the next kin. The high court reversed, 
however, and held that the specification that the intended education 
take place decedent’s academy was only hope, not condition, and 
that the trust would continue since decedent’s primary motivation was 
benefit the poor. 
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Nonresident Aliens Not Permitted Inherit Connecticut 
Real Estate 


Pavlick Meriden Trust and Safe Deposit Company, 
Connecticut Superior Court, Conn. Supp. 392 


will decedent left certain realty his brother and two sisters 
who lived Czechoslovakia. Under common law which applied this 
case, nonresident alien cannot inherit real property. Since Con- 
necticut statutes provide exception this rule, the executor was 
directed pay the proceeds sale the realty decedent’s heir 
intestate property. 


Widow Must Bear Part Extraordinary Fees Trustees 


Osius Miami First National Bank, Supreme Court Florida, August 1954 


trust patent rights and royalty contracts was created during 
decedent’s life but was terminated part court for purposes 
giving effect widow’s dower interest. The widow was receive 
portion the principal the trust plus monthly royalties without 
deductions. Later the trustees had litigate certain rights concerning 
the patents and royalty contracts and finally received lump sum set- 
tlement for them. Over the objection the widow the court awarded 
fees the trustees for their extraordinary services obtaining the set- 
tlement and required the widow bear proportionate part these 
fees plus fees attorney. 


Demand Law Makes Note Payable When Executor Appointed 


Corrigan O’Reilly, Rhode Island Supreme Court, August 1954 


The rather novel situation executor bringing suit against 
co-executor has resulted unusual decision. The co-executor had 
borrowed money from decedent and had given demand promissory 
note for the loan, part which had been paid before decedent’s death. 
The executor brought suit against the co-executor for the balance due 
the note and the lower court ruled the note should paid with 
interest from the date execution. The co-executor appealed 
grounds that interest could not have accrued the note since was 
demand note and demand had been made. The appellate court 
that there was demand law the time the co-executor was 
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appointed since had duty collect the proceeds the note imme- 


diately upon his appointment. Interest, therefore, ran not from the 
time the note was executed but from the time the appointment. 


Court Overrules Trustees’ Selection Lease 


Nashville Trust Company Lebeck, Tennessee Supreme Court, July 23, 1954 


The proposal guardian trust case has brought about the 
reversal lower court’s decision approving lease entered into 
certain trustees. Decedents had given the trustees power lease 
building. The trustees entered into lease with the C-S Company 
subject approval the court. When the trial court approved the 
lease, the guardian for incompetent and infant remaindermen appealed 
and suggested the appellate court that should consider the proposed 
lease the Company which already occupied the building and had 
made $700,000 worth improvements during its occupancy. The 
appellate court overruled the lower court, thus refusing approval the 
lease entered into the trustees. The court reasoned that the Com- 
pany lease would produce more revenue and that the Company 
lease were refused, costly litigation would ensue over the improvements 
put the building the Company. 


Withdrawals Not Revoke Totten Trusts 


Shortle, Surrogate’s Court, Kings County New York, 131 N.Y.L.J. 


During her lifetime decedent created five Totten trusts for respondent. 
These trusts are ones where person deposits money savings account 
trust for another and are generally recognized being effective 
transfer the accounts the person for whom they are created unless 
the depositor does something revoke the trust. this case decedent’s 
administratrix claimed that decedent had revoked the Totten trusts 
making periodic withdrawals from the accounts. The court held other- 
wise and ruled that the trusts were absolute and respondent was entitled 
the proceeds. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Sum Paid Will Contestants Not Deductible 


Irving Trust Company and May United States America, United States 
District Court, New York 


When bank and individual who were named executors 
will offered the will for probate, certain relatives decedent took steps 
have contested. Before was admitted, agreement was reached 
pay the relatives $182,500. Payment this amount was made after 
the will was admitted probate. The greater part decedent’s estate 
was applied the establishment charitable institution and since 
the $182,500 was part the money which would have been applied 
this charitable bequest had the contest not arisen, the executors believed 
this amount should qualify for charitable deduction. The court 
refused this rather novel contention, however, and ruled that money 
not actually paid charity could not qualify for the charitable deduc- 
tion. 


Time Liquidation Considered Optional Valuation Date 


Revenue Ruling 54-444 


For purposes calculating Federal Estate taxes the date upon 
which corporate assets are delivered liquidation considered 
the optional valuation date the stock the liquidated corporation. 


Reorganization Transaction Does Not Give Rise Interest Income 


Estate Bernstein Commissioner, United States Tax Court No. 169 


taxpayer owned railroad bonds which unpaid interest had 
accrued. When the railroad was reorganized, taxpayer received new 
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bonds, capital stock, non-interest-bearing certificates and cash. The 
tax court ruled that receipt the non-interest-bearing interest certifi- 
cates and cash which were received settlement their claims for 
unpaid interest bonds surrendered the tax-free exchange did not 
result the receipt interest income. 


Sale Real Estate Bank Gives Rise Ordinary Loss 


Girard Trust Corn Exchange Bank Commissioner, United States Tax 
Court No. 168 


Part the ruling recent tax case involving the Girard Trust 
Corn Exchange Bank was that real estate obtained the bank through 
various foreclosures and deeds lieu foreclosures was held for 
sale the bank’s customers the ordinary course its business and 
consequently, when the sale such real estate resulted losses, they 
were ordinary rather than capital losses. 


Notes Held Not Subject Stamp Tax 


Curtis Publishing Company, United States District Court, Pennsylvania 


Promissory notes held bank and repayable quarterly install- 
ments over three-year period are not subject the stamp tax the 
issuance securities under Internal Revenue Code, Section 1800. 


Amount Settlement Held Deductible Ordinary Business 
Expense 


Commissioner Internal Revenue Valentine Macy, Jr. al, Circuit 
Court Appeals, Second Circuit, 215 F.2d 875 


Taxpayers were executors and trustees thirty-six million dollar 
estate. these capacities they managed various companies owned 
the decedent and when they accounted court for their activities 
covering six year period, objections were made which taxpayers set- 
tled for $725,000. Under these circumstances, trial court and Cir- 
cuit Court Appeals held that taxpayers were entitled deduct the 
$725,000 from gross income ordinary business expenses business 
trustees under Internal Revenue Code Section (1). 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Business Outlook 


ONTINUED 

ery, least during the first 
half 1955, forecast Dr. 
Marcus Nadler, consulting econo- 
mist the Hanover Bank New 
York. This uptrend will sup- 
ported the same forces which 
generated the economic recovery 
the final quarter 1954. 


Liquidation inventories has 
been completed and there are indi- 
cations that some accumulation 
now process. The construction 
industry high level and ex- 
penditures for public works are in- 
creasing. Not only has disposable 
income remained high, but there 
has been tendency the part 
individuals spend more and save 
less. Consumption expenditures 
are rising and the demand for both 
durable and nondurable goods 
strong. 

But while the general outlook 
for 1955 is, the whole, favorable, 
Dr. Nadler believes that the wide- 
spread optimism which prevails 
some sectors not entirely war- 
ranted. Assuming unforeseen 
events, visualizes level busi- 
ness activity somewhat higher than 
1954 and improvement which 
will gradual but not entirely 
uniform. anticipates that the 
construction industry and public 
works will continue among 
the principal props the economy, 
although defense and business capi- 
tal expenditures may trend slightly 


lower. Farm income, notes, 
likely continue its decline. 

Relative stability commodity 
prices, both the wholesale and 
retail levels, expected. Costs 
production will probably continue 
increase, and will only par- 
tially counteracted increased ef- 
ficiency; the result may reflected 
lower profit margins and higher 
prices. While the forces inflation 
have run their course and return 
sellers’ market not likely 
under present conditions, the infla- 
tion bias still strong many 
sectors the economy. 

This year, the demand for bank 
credit will somewhat larger than 
1954. This will accrue the 
result the higher level busi- 
ness, the reversal the inventory 
trend, the expansion consumer 
and real estate loans, well the 
acceleration corporate tax pay- 
ments. Nevertheless, the supply 
credit and capital will ample 
meet all the legitimate require- 
ments the private and public 
sectors the economy. 

Dr. Nadler observes that the 
Federal Reserve credit policies, un- 
der the influence the constantly 
rising equity market 
sharp increase home mortgage 
debt, are apparently undergoing 
change. Less emphasis being 
placed “active ease” the 
money market, and more flexi- 
bility and neutrality. However, 
feels that return policy 
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active credit restraint unlikely; 
such policy would undermine 
two the principal factors which 
have maintained the economy 
high level during the recession— 
public works and construction. 

are reminded that, while the 
economy healthy and marked 
rapid increase population and 
free. Accordingly, influenced 
decisions Government, man- 
agement, labor leaders, and mil- 
lions consumers. Although 
true that the basic interests all 
segments the economy are the 
same, and the welfare one group 
depends the well-being the 
others, normal for conflicts 
develop which affect business sen- 
timent and activity. Dr. Nadler 
points out that 1955 will witness 
the expiration several important 
union contracts and the possibility 
exists that the fear labor difficul- 
ties may over-stimulate certain 
branches industry the first 
half the year, the expense 
the second half. course, the 
materialization such develop- 
ment should not interpreted 
another readjustment; merely 
serves focus attention the 
fact that even strong economy 
has its ups and downs. 


Also not forgotten the 
influence the international po- 
litical situation the economy 
the country. Although uncertain- 
ties still exist, the danger war 
not unlikely that the world may 
the threshold period pro- 
longed peace. Coupled with the 
remarkable comeback Western 
European economies, further re- 
moval restrictions the inter- 
national movement capital and 


goods prospect, with conse- 
quent beneficial effect the en- 
tire free world. 


Monetary Policy 


Dr. Nadler links future Reserve 
credit policy directly business 
activity. Against background 
declining business activity and in- 
creasing unemployment, last year’s 
policy “active ease” was desir- 
able for the purpose stimulating 
residential construction, public 
works, and business general. 
Now, when business staging 
healthy recovery, and with build- 
ing activity and public works ex- 
penditures very high level, 
this same policy not desirable. 
However, must not overlooked 
that industry general not op- 
erating capacity, that unem- 
ployment still materially larger 
than 1953, and there evi- 
dence inflationary pressures 
the economy. Therefore, the Han- 
over Bank economist doubts that 
the Reserve authorities will adopt 
credit policy which would tend 
adversely affect home construc- 
tion and public works. 

While prices high-grade bonds 
will fluctuate, reflecting money 
market and capital market condi- 
tions, Dr. Nadler does not antici- 
pate return the tight money 
conditions which existed the 
first half 1953. And although 
the Federal budget will not bal- 
anced during the 
year, the need for new cash likely 
believes that “the supply sav- 
ings the hands institutions 
and individuals large and suffi- 
cient meet the legitimate re- 
quirements growing economy.” 


Professor Jules Bogen, New 
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York University, also calls atten- 
tion the recent reversal mone- 
tary policy from “active ease” 
restraint. Evidence accumulates, 
declares, that the easy money 
measures 1953 and the first half 
1954 were not only very effec- 
tive but were actually too effective 
certain directions. draws 
parallel the experience 1927, 
when low interest rates and ready 
availability credit proved 
powerful stimulants time when 
the national economy was rea- 
sonably good balance and the un- 
derlying structure industry and 
finance was strong. 


Professor Bogen calls attention 
the striking impact easy 
money building and mort- 
gage borrowing. For example, for 
the third quarter 1954—the lat- 
est period for which statistics are 
available—outstanding real estate 
mortgage debt increased per 
cent more than the correspond- 
ing period 1953. This expansion 
even more significant when 
realized that the liberalized mort- 
gage insurance terms provided 
the National Housing Act 1954 
became effective last October 
and that mortgage statistics have 
not yet reflected their impact. 


The business upturn recent 
months, states Professor Bogen, 
has removed the justification for 
continuation the monetary pol- 
icy “active ease.” also points 
out that the near runaway rise 
mortgage borrowing and the spec- 
tacular rise share prices are boom 
phenomena which threaten the 
stability the economy for the 
future. 


attempting curb these dan- 
gerous consequences, the New 
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York University economist notes 
the possibility that the Federal 
Reserve authorities may reverse 
gear and again overdo restraining 
measures. The ill-timed resort 
very aggressive tight money 
policy the spring 1953 was re- 
sponsible, large measure, for the 
ensuing business decline. 

Credit policy, noted, can 
too flexible, swings from one 
extreme another with disturb- 
ing consequences business. And 
departing from the excessive 
rigidity imposed credit policy 
the pegging Government se- 
curity prices, Federal Reserve au- 
thorities have displayed tendency 
resort excessively wide and 
abrupt swings credit policy 
the name “flexibility.” 


Pension Funds and the 
Bond Market 

The long-term, high-grade, bond 
market was dominated Public 
Employee Pension Funds 1954, 
according Disque Deane the 
Union Securities Corporation 
New York. Such funds invested 
over billion corporate bonds 
during the year, which was per 
cent the $2.8 billion publicly of- 
fered corporates rated “A” bet- 
ter. Roughly per cent the 
Funds’ money available for invest- 
ment during the year was used 
take advantage the better yields 
available corporate bonds. 


Public pension funds have only 
recently become competitors with 
other institutions for investments 
the corporate bond market, ac- 
cording Mr. Deane. ascribes 
this development the rapid 
growth these funds and the lib- 
eralization their investment poli- 
cies. the end 1954, such pub- 
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lic funds had estimated assets 
slightly under $10 billion. also 
estimated that they will have $1.8 
billion available for investment 
1955. 

High-grade corporate bonds 
now qualify pension reserve in- 
vestments for over three-fourths 
the funds. the near future, 
anticipated that two the nation’s 
largest funds (New York City 
Teachers Retirement Fund and the 
various Illinois retirement funds) 
will actively purchasing corpo- 
rate bonds. 


With even broader interest 
public employee funds the 
corporate market near-term prob- 
ability, Mr. Deane observes that 
the availability future ade- 
quate supply investments 
concerning many pension fund 
managers. With continuation 
the present rate growth for the 
next few years, public pension 
funds will have assets $19 bil- 
lion the end 1959. 


course, Mr. Deane expects more 
moderate rate growth. Unlike 
private enterprise, comments, 
civil employment should remain ap- 
proximately constant during such 
period. Legislatures, however, 
will reluctant broaden cover- 
age, increase benefits, fund past 
service liabilities. And during 
period when these conditions exist, 
corporate financing will probably 
less active, and the public in- 
vestment problems will more 
severe. Mr. Deane feels that the 
only apparent solution this 
further broadening the field 
investment. 


“In 1955,” states Mr. Deane, 
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“public pension funds will even 
more important factors the long- 
term corporate and revenue bond 
markets. The trend toward invest- 
ment liberalization will continue 
well their remarkable growth. 
These funds have taken their posi- 
tion major institutions alongside 
the insurance companies and other 
savings institutions.” 


Fiduciaries and Mutual 

survey fifty-eight mutual 
funds, conducted the National 
Association Investment Compa- 
nies, discloses that 24,232 mutual 
fund accounts the companies 
surveyed are held the name 
fiduciaries. likely, however, 
that the actual number fiduci- 
aries owning mutual 
smaller, owing the fact that 
fiduciary may have more than one 
mutual fund account. 

Institutions are important own- 
ers mutual funds and, the in- 
stitutional sector, fiduciaries rank 
first both number accounts 
and volume holdings. Fiduci- 
aries represented 67.6 per cent 
all institutional accounts and 
per cent all institutional hold- 
ings. dollar volume, this per- 
centage amounted over $150 
million. 

Despite this imposing dollar 
amount, only small portion 
fiduciary assets are mutual 
funds. According the associa- 
tion, expansion depends, part, 
further clarification state 
laws adopting the Prudent Man 
Rule. The latter, course, guides 
fiduciaries the selection their 
investments. The Prudent Man 
Rule has been adopted thirty- 
three states. 


Thanks the thrift employed 
Americans and the cooperation 
45,000 companies which have en- 
rolled more than 8,000,000 men and 
women the Payroll Savings Plan— 


the current-income companion 
piece the Bond, sold only 
individuals and purchased 
larger denominations execu- 
tives) 1954 totaled $4.9 billion, 


new peacetime 


Sale 1954 exceeded all re- 
demption that year matured 
Bonds and unmatured and 
Bonds more than $400 million 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


—the highest net amount since 
1949, 


Cash value and Bonds 
outstanding reached new record 
high $38.2 billion, gain 
$1.5 billion 1954. 


These figures, far more effectively 
than mere words, tell the story 
The Payroll Savings Plan—why 
good for America, why good for 
business. you not have the Plan, 
you have the Plan and your em- 
ployee percentage less than 50%, 
phone, wire write Savings Bond 
Division, Treasury Department, 
Washington, 
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cried 


the Spanish admiral 


Admiral Cervera cheered his launch 
fished this man and seven more water- 
logged American sailors out Santiago 
Harbor, Cuba, the morning June 
1898. This was straining Spanish chiv- 
alry the breaking point, for Richmond 
Hobson (right) and his little suicide 
crew had spent the previous night taking 
ship into the harbor entrance under 
hail cannonade and deliberately sink- 
ing her bottle the Spanish fleet. 


Hobson’s cool-headed daring made him 
much hero the day Admiral 
Dewey. And proved again that America’s 
most valuable product Americans. 


These Americans—proudly confident 
their nation’s future—are the people 
who stand behind United States Series 
Savings Bonds and make these Bonds 
one the world’s finest investments. 


That’s why there’s better way 
protect your future than investing 
America’s future! Buy Bonds regularly! 


It’s actually easy save money— 
when you buy United States Series 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign application your 
pay office; after that your saving 
done for you. And the Bonds you re- 
ceive will pay you interest the rate 
per year, compounded semi- 
annually, for long years and 
months you wish! Sign today! 
Or, you’re self-employed, invest 
Bonds regularly where you bank, 


For your own security—and your too— 


invest Savings Bonds! 


The U. S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America. 


